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AMEND CIVIL AERONAUTICS ACT RELATING TO RATE- 
MAKING AUTHORITY 


TUESDAY, JUNE 22, 1954 


UNITED SYATES SENATE, 
CoMMIV1EE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, 12. <> 

The committee met at 10:07 a. m., pursuant to call, in room G—16 
of the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, Payne, and 
Smathers. 

Also present: Bertram O. Wissman, chief clerk, and Edward C. 
Sweeney, aviation counsel. 

The CHarrMAN. The committee will come to order. 

The hearing this morning is in connection with S. 3426, a bill to 
amend subsection 406 (b) of the Civil Aeronautics Act of 1938, as 
amended, introduced by Senator McCarran. The bill, 5. 3426, will 
be made a part of the record at this point. 

(S. 3426 is as follows:) 

S. 3426, 83d Congr d ses 


4 BILL To amend subsection 406 (b) of the Civil Aeronautics Act of 1938, as amended 


Be it enacted by the Senate and Hou e of Represe ntatives of the T niled States of 
America in Congress assembled, That section 406 (b) of the Civil Aeronuaties Act 
of 1938, as amended, be amended so as to read as follows: 

In fixing and determining fair and reasonable rates of compensation under 
this section, the Civil Aeronautics Board, considering the conditions peculiar to 
transportation by aircraft and to the particular aircarrier or class of aircarriers, 
may fix different rates for different airearriers or classes of aircarriers, and for 
different classes of service (including different operational or geographical divisions 
of an airearricr). In determining the rate in each case, the Civil Aeronauties 
Board shall take into consideration, among other factors, the condition that such 
aircarriers may hold and operate under certificates authorizing the carriage of 
mail only by providing necessary and adequate facilities and service for the trans- 
portation of mail; such standards respecting the character and quality of service 
to be rendered by aircarriers as may be prescribed by or pursuant to law; and the 
need of each such airearrier, or if separate rates are being determined for a part 
only of the services of the carrier or for a division of the carrier the need of such 
part or division, for compensation for the transportation of mail sufficient to 
insure the performance of such service, and, together with all other revenue of the 
aircarrier, or if separate rates are being determined for a part only of the services 
of the carrier or for a division of the carrier together with all other revenue of such 
part or division, to enable such aircarrier under honest, economical, and efficient 
management, to maintain and continue the development of air transportation to 
the extent and of the character and quality required for the commerce of the 
United States, the postal service, and the national defense.”’ 

Sec. 2. The foregoing amendments shall be effective as to all proceedings for 
the fixing of rates for the transportation of mail by aircraft pending before the 
Civil Aeronautics Board on or after January 1, 1954, without regard to the period 
with respect to which such rates relate. 
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The CuarrmMan. Senator McCarran, since this is your bill, we will 
hear vou first. 


STATEMENT OF HON. PAT McCARRAN, A UNITED STATES SENATOR 
FROM THE STATE OF NEVADA 


Senator McCarran. Mr. Chairman, I am grateful for this oppor- 
tunity to appear before the Senate Committee on Interstate and 
Foreign Commerce in connection with your consideration of my bill, 
S. 3426, the purpose of whic h is to restore to the Civil Aeronautics 
Board the power which appears to have been taken from the Board 
by the decision of the Supreme Court on February 1, 1954, to fix 
mail rates for a division of an air carrier. 

Let me say a word about the history of this matter. 

Section 406 (b) of the. Civil Aeronautics Act of 1938 authorized 
the Civil Aeronautics Board, in fixing mail rates, to ‘fix different 
rates for different air carriers or classes of air carriers, and different 
classes of service.”’ 

Under this authority the Board, in the past, in its mail-rate pro- 
ceedings, has felt free Lo classify the different divisions of a single 
carrier into separate ratemaking divisions, and has, for instance, 
classified the international services of each of the four domestic air 
carriers engaged in substantial international operations into rate- 
making proceedings separate and distinct from the domestic division 
of each of those carriers. 

This is in accordance with the intendment of the act, as it was 
vritten, and as it was understood by those of us who participated in 
the drafting and enactment of the legislation. It is the intendment 
which for 15 years, and until the decision of the Supreme Court in 
the Delta Air Lines case, was consistently followed by the Civil 
Aeronautics Board. 

Pursuant to this classification into ratemaking divisions, the Board, 
in determining the mail rates needed by a carrier, has treated the 
division before it as if such division were the entire carrier for the 
purposes of fixing those particular rates. It has not offset profits nor 
added losses in the carrier’s other division or divisions. 

Again I say, this was in accordance with the intendment of the 
Congress, and was the uniform practice over a period of 15 years 
until the Supreme Court upset it. 

In the Delta Air Lines case, the Supreme Court rules that even 
though the Board had power to fix separate mi * rates for only one 
division of an air carrier’s services, the Board, in determining such 
separate rates, was required to do so on the canes of the needs and 
revenues of the air carrier as a whole. 

The effect of this decision is that no divisional rates are final, or 
can be relied upon as to the financial results produced thereby if, at 
the time, any other divisional rates of the carrier are open; because 
up until the last divisional rates are fixed, the Board will have the 
duty to take into consideration the need of the carrier as a whole, 
either with respect to profits or losses occurring in other divisions. 

This construction of section 406 (b) of the Civil Aeronautics Act 
cannot fail to have serious consequences to the national air policy 
of the United States, as it concerns international operations of United 
States air carriers, 
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The effect of this new construction of the statute is to require that 
the domestic earnings of an air carrier engaged in both domestic and 
international operations be siphoned off to subsidize the economically 
weaker international operations. Such a result not only removes the 
incentive of such an air carrier to engage in international operations, 
but since the carrier must compete domestically with other domestic 
air carriers who are not engaged in international operations, this new 
interpretation of the statute seriously impairs the carrier’s competitive 
position in domestic services, where it would be unable to maintain 
earning levels ¢ ompar ible to those of its competitors. In such a situa- 
tion the carrier’s only alternative would appear to be to withdraw 
from international operations in order to maintain its earnings and its 
competitive position in the larger domestic market. 

In its decision, the Supreme Court virtually invited the carriers to 
go back to Congress and get a clarification of the law. 

My bill, S. 3426, will provide such a clarification, completely in 
accordance with the original intent of the Congress. I urge its speedy 
enactment. 

The CHarrman. Are there any questions? 

Senator McCarran. Thank you, Mr. Chairman. 

The Cyarrman. Thank you very much, Senator McCarran. 

We will make a part of the record at this time, without objection, 
the two décisions of the Supre me Court in this case. 

(The Supreme Court decisions above referred to are as follows:) 

SUPREME Court OF THE UNITED STATES 
NOS. 222 & 223. OCTOBER TERM, 1953 
222 
Civil Aeronautics Board, Petitioner v. Arthur E. Summerfield, Postmaster General 
of the United States, and the United States of America, on behalf of the Post- 


master General 
223 
Delta Air Lines, Inc., Petitioner v. Arthur FE. Summerfield, Postmaster General 
of the United States, and the United States of America, on behalf of the Post- 
master General 


On Writs of Certiorari to the United States Court of Appeals for the District of 
Columbia Circuit 


[February 1, 1954] 


Mr. Justice Dove.as delivered the opinion of the Court. 


De lta Air Lines, petitioner in No. 223, is the successor by merger to Chicago and 
Southern Air Lines (C & 8). C & S was an air carrier which conducted both do- 
mestic and foreign operations prior to the merger. The present case involves 


subsidy mail pay for its foreign operations from 1946 through 1950. 

In 1948 the Board, on applications made by C & 8 in 1944 and 1945, fixed a 
prospective annual subsidy for its domestic operations beginning January 1, 1948, 
which the Board estimated would yield a net return after taxes of 7.4 percent on 
that part of its investment allocable to those operations. 9 C. A. B. 786. The 
following three years—1948, 1949, and 1950—the rates in operation produced a 
subsidy of more than $654,000 in excess of a 7.4 percent return. 

In 1946 C & § applied for subsidy mail pay on its Latin American routes. 
On October 18, 1951, the Board issued its opinion and order. Rates were fixed 
retroactively from November 1, 1946, to December 15, 1950, and prospectively 
from December 16, 1950. The subsidy awarded was designed to give the carrier 
a 7 percent return, on the property allocable to foreign operations, after taxes for 
the past period, and 10 percent for the future. 
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g the subsidy for the past period the Board refused to offset against the 
s need for foreign operations the excess earnings on its domestic flights. 

two “considerations of economic policy” for that position.’ First, the 
said it would put an “unjustifiable strain’? on domestic operations if the 
were required to carry the international operations. Second, it concluded 
gulatory ends would be better served by maintaining ‘‘the comparative 
status between those domestic operators which have foreign routes as against 
those which do not have foreign routes.” 

On the Postmaster General’s petition for review the Court of Appeals reversed 
the Board 207 7 are here on certiorari and were argued 





anion cases, § 406 (a) of the Civil Aero- 



































na ( Act 2 St {86 (a) directs the Board to fix “fair and 
reasonable rates the transportation of mail by aircraft.’’ 
Section 406 (b) provides that t] Board in determining those rates 
hall take into consideratior among other factors the need of each 
ich air carrier for compensation for tl! tran portation of mail sufficient to 
re ti performance of such service, and, together with all other revenue 
ol ‘ i carrier, to enab!l ch air carrier under honest, economical, and 
efficient management, t¢ maintain and continue the development of air 
a ortation to the extent and of t character and quality required for the 
ree of United Sta { Postal Service, and the national defense.’’ 
a i that tl Board ill take into considers ” what “‘the need” 
of the carrie The Act thus poses as the initial question for the Board whether 
the f cial condition of the ear ! ich that it needs a subsidy or has no need 
fi The Board did not nd that Delta had a ‘‘need”’ for an additional 
£654 000 t mer coneluded it t se excess domestic profits should not 
ihe rf ec ymie police he taken into account in computing a subsidy 
for el itional oper; In that posture the decision of the Board seems not 
in ¢ for | | 
| Board a ( ect that under § 406 (b) it “‘may fix different rates 
i i cal a o! r carriers, and different classes of services.’’ 
. Pia ef a may do that, it 
ma ( ‘ ‘ ratema dec ol can To Bridae 
( / ( 88107 07 U.S. 486 level which will 
i artic ir oun TI fore the re under § 406 
vl fixes a rate for international ! ‘nue attributable 
t¢ class of service for hie] e rate made s the argument 
| re are aspects ol aditional rate aking that are carried over into the Act. 
Thus we held in 7. VW | ( leronautics Board, 336 U.S. 601, that rates 
der the Act are made retroactive only to the date of the application We also 
noted in that case that the ‘‘need”’ clause in § 406 (b) is not wholly at war with 
traditional ratemaking tuncti Id.,p. 604 fut the application of the ‘‘need’”’ 
cla ch the Board has made in tl case is at war with the language of § 106 
‘I standard is “‘the need of each such air ecarrier.’”’ The ‘‘need”’ of the 
I | 
] t I le result would be that, in the instant case, the 
I if ed t tou inte tions] operations it might 
I R t ‘ ) hesitate to burden the more robust segment of the industry with 
For the dor t r transport system con be kept 
putting le any consideration of the obvious ad- 
\ § I rat f 1 | compe t hus, w nticip*te that if the rriers’ earning positior 
t t re level will be possible, thereby giving impetus to the further 
, lust proved earnings, the domestic operators should be 
able to be tt put nd themsel ith more xdern sircr?ft, and with improved methods afford- 
ratio Vi n pe the thought that if we allow international opera- 
} . wn th k of domest erat e shall be bjecting the latter to an unjustifiable 
tr Mar f the domest operator r vell alor the road to lIf-sufficic ney It is our duty to speed 
th t thwart then 
t also appeers desirable to maintain the compar tatus between those domestic operators which 
have ! route wainst tho whi » not | e foreign routes. Since crriers fall into foirly well- 
def l th Board is enabled to f inifort lomestic mail retes for groups of carriers provided, of 
cour that their comparat statu preserved by excluding consideration of any international opera- 
tior \ carrier operating under a cl rate | every incentive to operate efficiently because it may retain 
ny profits it eort excess of the estimated return to be afforded by the uniform rete, It is also adminis- 
trat ly desirable to preserve a comp®rative status between carriers because the Boord has been able to 
analyze the operations of each carrier withir loss in the light of the results achieved by others within the 
me cl he ce yarison te ratemaking has proved to be the most satisfactory and prac- 
t } to the Boord If w i to fix rates for both domestic and internation®l opera- 
ti it would be difficult, if not impossible, to find a suitable basis for a comparison tech- 
ni 


ve find that the eornings from C & S’ domestic routes should not be used to 
the carrier ternational route his conclusion stems from considera- 
uch an offset.” 





tions of ecor policy; we are not deciding the question of our legal power to mak 
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carrier is measured by the entirety of its operations, not by the losses of one divi- 


sion or department. The measure of ‘‘the need” is an amount of compensation 
necessary to carry the mail and ‘‘together with all other revenue of the air earrier’”’ 
adequate for maintenance and development And the Act defines ‘‘air carrier’”’ 
as ‘“‘any citizen of the United States who undertakes to engage in air 


transportation * #2 Thus the wording of the Act precludes measur- 
ing ‘“‘the need” of the carrier by anv other unit than the carrier as an entity. 

As we read the Act, Congress has established a special formula for the fixing of a 
subsidy rate. While the rate may be for a class of service, the return in form 
of a subsidy must be computed with reference to the entire operations of the car- 
rier. The requirement is that the Board offset all of a carrier’s revenues in deter- 
mining the subsidy; there is no discretion in the Board to disregard any portion 


of the revenue because of economic or other policy considerations. In other words, 
an air carrier’s subsidy need is an amount which, “together with all other revenue”’ 
of the carrier, will enable it to meet and maintain the objectives of the Act. The 


carrier's ‘‘need’”’ is therefore a limiting factor in the sense that the subsidy may 
not exceed it. Since the Board did not construe and apply the Act in that manner, 
the Court of Appeals was correct in reversing the rate order 

The Board makes an extended argument of policy against that position in 
elaboration of the reasons it advanced for not offsetting the excess earnings from 
domestic operations against the international subsidy rate. It maintains that 
maximum operating efficiency on the part of air carriers and the development of 
air transportation—prominent objectives of the Act *—will be better served by 
setting subsidy rates on a divisional rather than on a svstem basis. This may 
be so. But that is a matter of policy for Congress to decide. As we read § 406 
b) Congress adopted in the present Act a rate formula based on ‘‘the need” of 
the carrier as measured by its entire operations, even when a rate was being 
fixed for a class of service. 

Affirmed. 


SUPREME CowuRT OF THE UNITED STATES 
NOS. 224 AND 225.—OCTOBER TERM, 1953 
294 
Civil Aeronautics Board, Petitioner, v. Arthur E. Summerfield, Postmaster Gen- 
eral of the United States, The United States of America, on Behalf of the 
Postmaster General and Western Air Lines, Ine. 


225 
Western Air Lines, Inc., Petitioner, v. Civil Aeronautics Board, Arthur E. Sum- 
merfield, Postmaster General of the United States, and the United States of 
America, on Behalf of the Postmaster General 


On Writs of Certiorari to the United States Court of Appeals for the District of 
Columbia Circuit 


[February 1, 1954) 


Mr. Justice DovG.as delivered the opinion of the Court. 
These cases, here on writs of certiorari to the Court of Appeals for the District 
of Columbia, present an important question in the construction of § 406 (b) of the 





2 See note 1, supra 

3 Section 2 of the Act provides: 

“In the exercise and performance of its powers and duties under this Act, the [Board] shall consider the 
ollowing, among other things, as being in the public interest, and in accordance with the public convenience 
and necessity 

““(a) The encouragement and development of an air-transportation system properly adapted to the pres- 
ent and future needs of the foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense; 

““(b) The regulation of air transportation in such manner as to recognize and preserve the inherent ad van- 
tages of, assure the highest degree of safety in, and foster sound economic conditions in, such transportation, 
and to improve the relations between, and coordinate transportation by, air carriers; 

“(e) The promotion of adequate, economical, and efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or advantages, or unfair or destructive competitive 
practices; 

*“(d) Competition to the extent necessary to assure the sound development of an air-transportation system 
properly adapted to the needs of the foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

**(e) The regulation of air commerce in such manner as to best promote its development and safety; and 

“(f) The encouragement and development of civil aeronautics.” 
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Civil Aeronautics Act of 1938, 52 Stat. 973, as amended, 49 U. 8S. C. § 401 et sega. 
Section 406 (a) authorizes the Civil Aeronautics Board to fix ‘‘fair and reasonable 
rates of compensation for the transportation of mail by aircraft.’’! Section 406 











b) requires the Board to take into consideration, inter alia, ‘“‘the need of each such 
air carrier for compensation for the transportation of mail sufficient to insure the 
performance of such service and, together with all other revenue of the air 
carrier, to enable such air carrier under honest, economical, and efficient manage- 
mie » mal il continue the development of air transportation to the ex- 
tk und of e cl acter and quality required tor the commerce of the United 
state the Postal Service and the al al defense.” The controversy in the 
present ca turns on the meani of the words “‘the need of each such air 

ca id “‘all other reve 1 i the a arrier 
Western Air Lines filed a petition for a rate order April 26, 1944 In 1951 the 
Board finally determined the rate applicable between May 1, 1944, and December 
31, 1948. During this open-rate period Western realized some $88,000 in profits 
iro the operat on of restaurants and other concessions at airport terminals The 
Board determined that t yne was “other revenue” available to reduce mail 
pa Dur the open-rate period Western with approval of the Board 3 sold to 
United Air | ts certificate and properties for air operations (Route 68) be- 
wer Los Ar es and Denver. at a profit in excess of $1,000,000 The Board 
trea 1 e profit derived fro: the sale of the tangible assets approximately 
$650.000) a other revenue’ and reduced the mail compensation by that amount. 
the iil pay allowance by the profit realized from the 


value of the route The Board concluded that that 
d in offset because it wanted ‘‘to encourage improvement 
thro h voluntary route transfers by other air carriers.’’ 


allenged the inclusion in “‘other revenue’’ of the amounts 
sions and the profit from the sale of the tangible assets. 


4 challenge the exclusion from the offsets of the profit 


le of + ntanvibles The Court of Appeals sustained 
tion and reversed it in the other petition and remanded 
- the fixing of a v rate after deducting the entire profit 
1’s Route 68. See 207 F. 2d 200 
service rates. based on mail-mile flown: 5 others are 
need.”’ We are here concerned with a subsidy rate 
was fixed so as to produce a 7-percent return on invést- 


perl din 1lestion In other words, the end problem 
of money provided for operation and development but 





















the amount of profit over and above all su sums 

We read t \ct as meaning that ‘“‘the need”’ of the carrier which Congress has 
directed the Board to consider in fixing a subsidy rate is ‘‘the need”’ of the carrier 
asa whole. The need specified in § 406 (b) is measured by ‘“‘compensation for the 
. . empowered lirected, upon its own ir itive or upon petition of the Postmaster 
Gener ' wrier to fix and determing time to time, after notice | hearing, the fair and 
I | t nsat for the t tation of lt ft, t facilities used and useful 
tl ( ! t I 1ir carrier by other 
means t vir wheneve ich trar tation ncidental to the transportation of mail by aircraft or is 
t r ry nditio f emergency ar reraft operation), by each holder of a certificate 
WW = shee ts nortation of mail bv aircraft. a to make such rates effective from such date as it shall 
detor: te } roper: (2) to prescribe the method « ethods, by aircraft-mile, pound-mile, weight, space, 
( is¢ i ng sucl i of co ‘ tion for each air carrier or 
( ( ne; and the rate ) fixed and det ned shall be paid by the 

Post r General w the transportation of mail by air¢ ee 
“Tn Axiz id reasonable rate f Cor nsation under this section, the [Board], 
Cc I rar tation by aircraft and to the particular air carrier or class of 
: fix different rates for different air carriers or classes of air carriers, and different} classes of 
8 Ind mining the rate in « ise, th id] shall take into consideration, among other factors, 
the condition that suc 1ir carriers may hold and rate under certificates authorizing the carriage of mail 
only by providing necessary and adequate facili ind service for the transportation of mail; such stand- 
rds respecting the character and quality of service to be rendered by air carriers as may be prescribed by 
or pursuant to law; and the need of eact r carrier for compensation for the transportation of mail 





sufficient to insure the performance of st ind, together with all other revenue of the air carrier, 
to enable such air carrier under honest, economical, and efficient management, to maintain and continue 
the development of air transportation to the extent and of the character and quality required for the com - 
merce of the United States, the Postal Service, and the national defense.”’ 

8 United- Western, Acquisition of Air Carrier Property, 8 C. A. B. 298 (1947). 

4 The Postmaster General has not only the duty to pay the mail rates from appropriations for the trans- 
portation of mail by aircraft but also is given standing by § 406 (a) to petition the Board to fix and deter- 
mine the rates A change in the function of the Postmaster General was made by Reorganization Plan 
No. 10 of 1953, effective October 1, 1953, 67 Stat. 644 

See, for example, Eastern Air Lines, Mail Rates, 3 C. A. B. 733 (1942). 
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transportation of mail sufficient to insure the performance of such service, and, 
together with all other revenue of the air carrier, to enable’ it to develop air 
transportation, ete. The “compensation for the transportation of mail’’ is flight 
income. It seems too clear for argument that ‘‘all other revenue’’ would include 
nonflight income from incidental air carrier activities. We have found nothing 
persuasive as indicating that “all other revenue’? means transportation revenue. 
The inclusive nature of the category precludes a narrow reading. If the carrier’s 
treasury is lush, “the need’’ for subsidy decreases whether the opulence is due to 
transportation activities or to activities incidental thereto 

By the same reasoning the profit made by Western on the sale of Route 68 is 


also “other revenue’’ within the meaning of § 406 (b The Board agrees; but it 
goes on to say that that is not the end of the matter, since the reduction of the 
subsidy by the entire amount of the profit is not mandatory. The Act, it is 


true, merely says that the Board in determining the rate ‘shall take into con- 
sideration’’ various factors, including ‘‘the need’’ of the carrier (§ 406 (b)); and 


the ‘‘need,”’ as we have noted, is not merely for compensation to insure the trans- 
portation of mail but compensation for ‘‘the development of air transportation” 
under the prescribed standards. By that standard the ‘‘need”’ in a given cast 
may be so great that profits from other transactions should be allowed in addition 
to the normal rate. Or, on the other hand, the total revenues of the carrier as 


against its operating costs and developmental program may be so great that 
‘*the need” for subsidy disappears and the carrier is transferred to the service rate 
for mail pay. The difficulty here is that the Board, in concluding that a part 
of the profits from the sale to United should not be used as an offset, forsool the 
standard of ‘‘need”’ and adopted a different one. The Board wanted ‘‘to safe 
guard the incentive for voluntary route transfers.”’ It thought it could not keep 
this incentive alive in the industry unless the profit were allowed in addition to 


the subsidy The Board thought it important to keep that incentive alive in 
order to promote route transfers and mergers which the Board could not compel. 
The Board therefore argues that allowance of the profit over and above a subsidy) 


enables Western ‘“‘to maintain and continue the development of air transporta- 
tion’’ within the meaning of § 406 (b), since the sale of Route 68 was consistent 
with the development program which the Board deemed desirable. 

The Act, however, speaks of ‘‘the need”’ of the carrier for the subsidy, not the 
effect of a policy on carriers in general. This is not a case of recapture of earnings. 
Western keeps the entire amount of the profit The issue is how much additional 
money Western is to receive in the form of a subsidy Western’s ‘‘need”’ is the 
measure of the amount authorized by Congress. No finding was made that 
there was ‘‘need”’ for the additional subsidy, in the sense that otherwise Western 
would not have been willing or able to make the transfer of Route 68 in accordance 
with the development program which the Board deems advisabl Whether such 
a finding would have satisfied the statutory requirement is a question we do not 
reach, since the opinion of the Board makes plain that other considerations were 
controlling: 


‘x 





* our decision not to include the net profit from the sale of intangibles 
was reached solely because we are thus seeking to encourage improvement 
of the air route pattern through voluntary route transfers by other air 
carriers.” C. A. B. 

The standard prescribed by Congress, however, is ‘‘the need” of the air carrier 

whose subsidy rates are being fixed. 

Affirmed. 
The CHarrMANn. Before calling the next witness, I will insert in 
the record at this point the testimony received by the full committee 
on this bill, S. 3426, when the Honorable Robert B. Murray, Jr., 

Under Secretary of Commerce for Transportation, came before the 

committee to testify on S. 2647, and also the testimony given to the 

full committee by the Honorable Chan Gurney, Chairman of the 

Civil Aeronautics Board, when he appeared on June 1, 1954, to testify 

primarily on S. 2647. 

(Statements of Robert B. Murray, Jr., and Chan Gurney are as 
follows: ) 
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ENT OF Ropnert B. Murray, Jr., UNpER SECRETARY OF COMMERCE FOR 
NSPORTATION, BEFORE THE SENATE INTERSTATE AND FOREIGN COMMERCE 
COMMITTEE ON 8S. 3426, May 27, 1954 





Mr. Chairman and members of the committee, the Department of Commerce 
appreciate this opportunity to present to your con mittee its views with respect 
to 8. 2647, the proposed Civil Aeronautics Act of 1954. * 


AUTHORITY TO ESTABLISH MAIL AND SUBSIDY RATES BY CARRIER DIVISIONS (S. 3426) 


By letter of May 18, 1954, from the 


ment has been requested to include 





irman of this committee, the Depart- 
timony on 8S. 2647 our comments on two 





recently introduced bills, S. 3 3409. 8S. 3426 would amend saction 
106 (b) of the present act so as ze the Civil Aeronautics Board to estab- 
list nail or subsidy rates bv carrier divisions The apparent p rpose of this bill 
to meet the tion considered by the Supreme Court in Delta Air Lines, Ine. v. 
iri} BE. Summerfield, in which the Court concluded that the present law re- 
tires the CAB to consider the subsidy need of a carrier as an entity, without 
separate ¢ ideration of its individual divisions 
Because of the recent date of the Supreme Court decision on this subject, there 
I t ( igh experience to determine the actual effect it is likely to 
ive upon the development of the United States’ air transport system. Accord- 
ing the Depart nent of Commerce does not at this time have any specific com- 
ents to offer with respect to 8S. 3426 + 
STATEMENT OF CHAN GURNEY, CHAIRMAN OF THE CiviL AERONAUTICS BOARD, 


BEFORE THE SENATE INTERSTATE AND FOREIGN COMMERCE COMMITTEE RELA- 
rive TO Its HEARINGS ON 8. 3426, JuNE 1, 1954 

Mr. Chairman and members of the committee, the Civil Aeronautics Board 
appreciates this opportunity to present its views on 5. 3426, which you are con- 


lering today This important bill looks toward a complete revision of the basic 
aeronautical laws of the United States It gives the Congress, the aeronautical 
agencies, and the industry a splendid opportunity to take stock of the present 
legislative and regulatory structure of aviation and to plan ahead for the next 


15 vears as wisely as the draftsmen of the Civil Aeronautics Act planned 16 years 
ago. We understand that this was Senator McCarran’s intent and purpose in 
and we wish to add our congratulations to him on his impres- 





S. 3409 AND §. 3426 


Since the introduction by Senator McCarran of 8S. 2647, two additional bills 
have been introduced relating to the economic jurisdiction of the Board. These 
two bills are 8. 3409, which would amend section 404 of the Civil Aeronauties 
Act with respect to free and reduced rate transportation for persons or property for 
or on behalf of the Department of Defense, and 8. 3426, which would amend 

106 (b) of the Civil Aeronautics Act so as to permit the Board to fix mail 
rates by carrier divisions. * * * 

S. 3426 poses an entirely different problem. As the committee is well aware, 
the Supreme Court has declared the former practice of the Board of fixing mail 
rates in foreign air transportation by divisions rather than on a systemwide 
basis as unauthorized under the act. 8S. 3426 would amend the act so as to permit 
the Board to resume its former practice. The Board is in favor of this amendment 
since it believes that from the point of view of air carrier economies its former 
practice was sound and in the best interests of air transportation. For these 
reasons we support 8. 3426. 


The CuarrmMan. The next witness will be Hon. Chan Gurney, 
Chairman of the Civil Aeronautics Board. Mr. Nunneley is with 
Chairman Gurney. 


2h CEO 
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STATEMENT OF CHAN GURNEY, CHAIRMAN, CIVIL AERONAUTICS 
BOARD, ACCOMPANIED BY EMORY T. NUNNELEY, JR., GENERAL 
COUNSEL 


You may proceed. 

Mr. Gurney. Mr. Chairman, before I start, may I say we have not 
had time to clear the testimony with the Bureau of the Budget, so we 
are here without the benefit of Budget approval; nor do we have 
disapproval. On account of the committee requesting us to come up 
right — ay, we didn’t have time to get it cleared. 

The CuarrmMan. All right. 

Mr. Gi RNEY. May I say first that I believe the Board was moti- 
vated in making these decisions by a desire to have all domestic air- 
lines on an equal footing, to keep each of them with the proper in- 
centive for making profits, to give each of the domestic carriers a 
chance to maintain a good, stable financial picture so that they would 
be able to stand rate reduction and be able to compete on an equal 
footing with the other domestic carriers. If we siphon off profits 
from domestic divisions, as Senator McCarran put it, to solicaiien 
the international division, then they, of course, are not on an equal 
footing. 

| believe, too, and I am sure the Boerd will agree with this state- 
ment, that the testimony I am about to give is in accord with the 
civil air policy recently adopted by the President. In other words, 
it allows these domestic carriers to build up reserves so that they 
will have money in the bank to carry them over when business is 
not quite so good. , 

We appreciate this opportunity to present our views on S. 3426, 
which you are considering todey. 

In testifying before this committee 3 weeks ago on S. 2647 we 
touched briefly and generelly on this bill end endorsed it. 

Actuelly, the Board at that time hed focused only on the basic 
purpose of this bill to permit it to fix se perate me ail rates for the do- 
mestic and international divisions of an air carrier without offsetting 
the profits of one division against the other. 

That is the policy which the Board first announced in the C. & S. 
case in 1951. Chicago & Southern Airlines ran from Chicego down 
to New Orleans, Houston, down that way, and their international 
division went down to some of the Caribbean islands and Venezuela. 

Mr. CuarrMan. That was the first time the Board had applied 
this principle? 

Mr. GuRNEY. No. I do not believe so. 

Mr. NuNNELEY. Yes, it was the first time. 

Mr. Gurney. It was? 

The CHarrmMan. 1951. 

Mr. Gurney. 1951. I am told by the General Counsel that was 
the first time. I had thought it was not, but that is probably right. 

That was the policy in the C. & S. case in 1951, in which the Board 
fixed a final mail rate for the international division of Chicago & 
Southern Airlines, and which the Supreme Court about 2 years later, 
1953, declared to be outside the Board’s authority under the present 
language of the Civil Aeronautic Act. 

Now that we have carefully analyzed all the important provisions 
of this bill in preparation for this hearing and find that certain of its 
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other features are undesirable, we wish that our previous endorsement 
had more clearly indicated our limited analysis and focus. 

Before launching into a discussion of the principal features of this 
bill, S. 3426, and the Board’s views thereon, it would perhaps be 
valuable to review briefly the policy the Board sought to establish in 
its decision in the C. & S. case. 

Chicago & Southern had extensive operations both as a domestic 
trunkline and internationally from New Orleans through points in 
the Caribbean to Venezuela. 

The Board had decided that the domestic operations and the inter- 
national operations should be treated as separate divisions for rate- 
making purposes. A final mail rate was fixed for the domestic divi- 
sion effective January 1, 1948, and remained in effect throughout the 
period in question. 

In 1951 the Board was faced with the problem of fixing a final mail 
rate for an open-rate period commencing November 1, 1946, and end- 
ine December 15, 1950. 

Thus at the time that mail rates were being fixed in 1951 for the 
international division of Chicago & Southern, the carrier’s domestic 
division was on a final mail rate and had been so for about 3 years. 

During that period under its final mail rate the carrier managed 
earn some $600,000 in excess of what would normally be considered a 
reasonable return on the investment of the domestic division. The 
question before the Board was whether this amount, or any part of it, 
should be offset against the subsidy required for the carrier’s inter- 
national division during that 3-year period. 

The Board carefully considered the effect of an offset policy on 
carriers operating both domestically and internationally. There were 
substantial dissimilarities In operations and risks involved as between 
domestic and international divisions, which from a rate-making stand- 
point would produce serious difficulties in any attempt to treat with 
the problems on a systemwide basis where the international operations 
were extensive In scope. 

There was the fact that international operations were being heavily 
subsidized and would necessarily continue to be subsidized for some 
time, while the domestic trunkline industry was practically self- 
sufficient and should not require subsidy in the future. 

There was the previous determination by the Board that certain 
economies and efficiencies would flow from authorizing already estab- 
lished domestic carriers to conduct international operations rather 
than authorizing carriers to conduct purely international operations. 

The Board concluded that in the circumstances an offset policy 
would be detrimental to the stated policies of the act, in that it would 
so substantially burden the domestic operations of a carrier and so ad- 
versely affect its ability to compete domestically on equal terms with 
carriers conducting only domestic operations that it might well result 
in the loss of its incentive to continue international operations. 

The Board further felt that an offset policy would tend to burden 
the domestic passenger and property rate structures, in that economies 
attained in domestic operations would not be fully passed on to the 
domestic travelers and shippers, but would instead be in effect diverted 
to subsidizing international operations. 

The Board, therefore, exercising a discretionary authority which it 
concluded it possessed under the act, decided not to offset the profits 
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of one division against the other. It based its authority on both the 
broad powers of classifying carriers for rate-making purposes stated 
in the act and a construction of the ‘“need’’ provision as meaning 
something more than the narrow financial requirements of a particular 
carrier in a particular situation. 

The Board believed that ‘‘need”’ might flow from a complex situation 
which involved something more than merely the immediate interests 
and requirements of the particular carrier whose rates were being 
fixed, but nevertheless was substantially related to, and intertwined 
with, that carrier’s long-run interests as well as the long-run interests 
of the public. 

The Board’s findings and conclusions were set forth in its opinion 
in this case, and were further stated in the Board’s opinion in the 
Delta-C and 5S case. 

1 would like to submit copies of these opinions, and request that the 
portions discussing this problem be included in the record. 

The CaarrMan. Without objection, it will be so ordered. 

The Civil Aeronauties Board decisions above-referred to are as 
follows: 

Civin AbrRoNAvuTICS BoarD 


DOCKET NO. 2564 (E--5793) 
CuHIcAGO AND SoutTHeRN Arr Lines, Inec., Latin AmertIcAN Maint Rates 
Decided October 18, 1941 


For policy reasons the Board will not offset the excess earnings realized from 
Chicago and Southern’s domestic operations under a final mail rate against 
the ecarrier’s ‘“‘need’”’ for mail pay resulting from operations over its Latin 
American route. 

Provision for Federal income taxes should be based on the actual Federal income 
tax rate rather than the 38-percent tax rate in force prior to the current 
national defense emergency. 

pr + + + rm * * 
Offset of earnings of domestic routes against ‘‘need”’ of Latin American routes.— 

During part of the past period involved in this proceeding, namely, 1948—50, 

the domestic routes of C&S were operated under final mail rates which vielded 

the carrier an average rate of return on investment estimated at 12.5 percent. 

When fixing these mail rates the Beard had estimated a rate of return of 7.« 

percent for the carrier from its domestic operations. In undertaking the issuance 

of a statement of tentative findings and conclusions for mail rates for C&S’ 

nternational routes in this case we gave careful consideration to the possible 

offset of such excess earnings against the ‘“‘need’’ resulting from the carrier’s 
international operations. We decided, however, for reasons of economic policy, 
that no offset should be made.! The Postmaster General has objected to this 
finding, arguing that the “all other revenue”’ language of section 406 (b) of the 

Act requires that the Board offset the excess earnings from domestie operations 

under the final rate against the need resulting from international operations in 

establishing rates applicable to both the past and future operations of the inter- 
national routes. The carrier and Bureau counsel maintain that there is no duty 
of offset, and urge that none be made. In fact, Bureau counsel questions the 

Board’s power to offset earnings of one segment of an air carrier’s operations under 

an unchallenged final mail rate against the need incurred on a different part. 
After careful consideration of the various contentions of the parties, we con- 

clude that we are not required to make the offset urged by the Postmaster General. 

Subsequent to the issuance of owr tentative statement in this proceeding we had 

oceasion in the Western-Inland Mail Rates case,? to express an opinion on the 





At the same time we pointed out that we had the power to institute proceedings to reduce rates, and that 
we were having the staff make studies of C&S’ earnings to determine whether such proceedings should be 
instituted As a result of these studies, we issued an order on October 1, 1951 (serial No. E-5747) reopening 
the current final mail rates for the domestic operations of C&S and six other domestic trunkline operators. 

214C. A. B. 201, 243 (1951). 
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ol ation imposed on us by the Act to consider ‘‘other revenue” for the purpose 
of reducing need in final mail-rate proceedings. We there concluded that, while 
we are required to take into consideration the need of a carrier for mail compensa- 
tic together with “all other revenue,’’ we believe that we are not required by 
ectiol 106 i to red ice the carriers mall pay with any part of such other 
revenue if ere are sound reaso for not doing so as a matter of economic policy. 
Reappraisi that opinion in the light of this case, we consider that the same 
p! pplical ner \ Vy of the poucy considerations which we discuss 
hye 
Ifa iTset policy were adopted, the almost invariable result would be that, as 
i! eC) tant e, the profits trom &@ Carri r’s domestic ope ration would be used 
to a al international operations it might have. Recognizing this likeli- 
hood, we hesitate to burden the more robust segment of the industry with the 
ol ut of the econo a eaker part For if the domestic air transport 
systen i be Kept financially sour d, the public must ultimately benefit, putting 
aside a deration of the obvious advantage of reduced rates of mail com- 
pe Thus, we anticipate that if the carriers’ earning position continues 
tro reduct s in the domestic fare level will be possible, thereby giving im- 
pr to the further development of the industry In addition, with improved 
CAI lomestic operator! hould be able to benefit the public and them- 
nodern aircraft, and with improved methods affording safer and 
me effici operations We ca yt escape the thought that if we allow inter 
national operations to be carried on the back of domestic operations, we shall be 
subject Ul iter to a ul istihabk trai Many of the domestic operators 
are well alo he road to self-sufficienc It is our duty to speed them on their 
L\ ur t he 
It ) appear to maintain the comparative status between those 
domestic operators ave foreign routes as against those which do not have 
for routes Since carriers fall into fairly well-defined classes, the Board is 
enabied o fix uniform domestic mail rates for groups of carriers, provided, of 
course, that their comparative status is preserved by excluding consideration of 
any international operations \ carrier operating under a class rate has every 
incentive to operate efficiently because it may retain any profits it earns in excess 
of the estimated return to be afforded by the uniform rate. It is also adminis- 


{ l sirable to preserve a Cor para ive status between carriers because the 
Board has been able to analyze the operations of each carrier within a class in the 


li of tl ilts achieved by others within the same class. The comparison 
technique of rate making has proved to be the most satisfactory and practicable 
availa to the Board If we were required to fix rates for both domestic and 
internatic op ns at the same time, it would be difficult, if not impossible, 





f l asis for a comparison technique of analysis. 

In view of the foregoing, we find that the earnings from C&S’ domestic routes 
should not be used to offset the need resulting from the earrier’s international 
routes his conclusion stems from considerations of economic policy; we are 
not deciding the question of our legal power to make such an offset. 

* ‘ " * 


Civit AERONAUTICS BOARD 
DOCKET NO. 6110 
Detta Arr Lines, Inc., Mart Rates—LatTin AMERICAN OPERATIONS 
Adopted September 21, 1953 
STATEMENT OF PROVISIONAL FINDINGS AND CONCLUSIONS ! 


By tHe Boarp: 

This proceeding was initiated on May 1, 1953, by the Board 2 in order to estab- 
lish mail rates for the Latin American operations of Delta Air Lines, Inc. (Delta). 
Prior to its merger with Delta,’ Chicago & Southern Air Lines, Ine. (C&S), 
operated this service. This Statement proposes a final mail rate for Delta effective 
from the date the C&S certificates were reissued, May 1, 1953.4 


* . * * » * . 


Chis Statement does not necessarily represent the views of all members of the Board with respect to all 
issues 

2 Order No E 

3 Order No. E 

4 Order No, E 


= -7053. 
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BREAK-EVEN NEED 


The forecast operating revenues of $4,969,000 and operating expenses of 
$5,205,000 result in a break-even need of $236,000, some 28 percent less thai 
the break-even need experienced during the year ended December 31, 1952, 


when C&S and Delta had not vet been merged 
At this point we are confronted with a problem substantially similar to that 





presented in the preceding rat relating to service over the system her 
involved,’ then operated by ¢ & Southern Air Lines. In t ase Wi 


leclined, for policy reasons therein set forth,® to offset so-called exe 


realized by Chicago & Southern from its domestic operations under l 
sidy mail rate ¢ the need for mail pay of its Latin American division On 
appeal to the Court of Appeals for the District of Columbia Circuit, our decision 
was reversed, the Court holding ® that the Board had erred in not offsetting the 
excess earnings generated by the domestic division against the need of the inter 
national di ’ 
the Court 








ion in fixing mail rates for the latter operation.! The mandate of 


‘en stayed and the Board has petitioned the Supreme Court for a 











writ of certi ri to review the Court of Appeals decisior 

\ similar factual situation is presented here On May 1, 19538, the Board 
proposed ” a compensatory rate of 53 cents per United States mail ton-mile for 
the domestic operations of Delta following the merger with Chicago & Southern 
Taking the mail compensation estimated to result from this rate together with the 
earrier’s projected nonmail (i. e. commercial) revenues, it is estimated that the 
domestic division will earn profits (after taxes) of $2,757,000, equivalent to a 
return of 9.83 percent on recognized investment The question presented 


whether the break-even need esti! 


operations should be reduced in tl 


ted for a future year on the Latin America 
s proceeding by any portion of the estimated 





future earnings of the domestic division exceeding an 8 percent return (after taxes 
on the recognized investment 

The Board, after careful consideration, is of the firm opinion that the position 
it took in the earlier C&S case * is sound both as a matter of law as well as policy 
and is necessary to the furtherance of the basic objectives of the Act, including the 
development of economically sound domestic and international air transportation 
systems and the avoidance of monopolistic control of United States international 
air transportation 

Our opinion in this regard is bottomed on the proposition that the Act confers 
power upon the Board to establish such appropriate units of ratemaking as it may 


ts discretion deem necessary for the achievement of the statutory objectives 


It) 1 
This seems to us clear from Section 406 (b) which provides, inter alia, that the 
Board ‘‘may fix different rates for different air carriers or classes of air carriers, 
and different classes of service.”’ 4 We regard this as express statutory confirmation 
of the fundamental tenet of public utility law that regulatory agencies are vested 
with discretion to select appropriate units of ratmaking. Thus viewed, the term 
“each such air carrier’ as used in Section 406 (b) may refer to the particular unit 
of ratemaking as established by the Board for ratemaking purposes, and the “other 
revenue” referred to therein may be regarded as revenue of that particular unit 


only It need not embrace revenue of another separate though possibly related, 





7 Chicago and Southern Air Lines, Inc., Latin American Operations, Mail Pate Docket No. 2564 





§ Opinion and Order No, E-5793 
Summerfield Vv. Civil Aeronautics Roard (U. 8. Court of Appeals for the District of Columbia Circuit, 
lecided May 4, 195 

rm “excess’’ earnings or profits, as that term was used in the Board’s opinion in the Chicago and 

ase, in the opinion of the Court of Appeals, and here, refers only to earnings in excess of a stated 

im on investment rhe Board had no occasion to determine in the Chicago and Southern case, 

yard does not determine here, how much, if any, of these excess earnings should be considered as 

excessive in the sense that these earnings are available for or should be offset against the mail rate for the 
international division, since in both the Chicago and Southern case and in this case the Board’s decisions rest 


upon a policy determination to treat the domestic and international divisions as entirely separate for rate- 
making purposes, including the fixing of final class rates applicable to more than one corporate air carrier. 
A determination that earnings are excessive in this latter sense obviously requires more than a mere subtrac- 
tion of actual or estimated profits from an estimated rate of return on investment, See e. g. our opinion in 
the General Fare Investigation Case (Order No. E-7376, May 14, 1953 
It should be noted, however, that mail rates are being fixed prospectively herein, whereas the C&S 

ease involved the offset of earnings under a final domestic rate in fixing the international rate for a past 
period Further, the final rate for the domestic operations of C&S was a subsidy rate whereas a compen- 
satory rate has been proposed for Delta’s domestic operation 

2 Order No. E-7351 

3 Supra, footnote 7 
4 See Prettyman, J. dissenting in Summerfield v. C. A. B., op. cit. supra, footnote 9 

American Tool Bridge Co. Vv. Railroad Commission of California (307 U. 8. 486 (1939)); Wabash Valley 
Electric Co. v. Young (287 U. S. 488 (1933 


15 
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unit of ratemaking Offset of domestic division revenues when fixing a rate for 
the international division as a separate ratemaking unit thus is not mandatory.!6 
We believe that the Board may reasonably regard domestic and international 
services as “different classes of service’ and “different air carriers’? within Section 
106 of the Act. Operating problems such as the necessity for special equipment 
\ lights, customs procedures, problems of currency fluctuation 

nee With many and varied foreign laws, dealings and nego- 


tiations with foreign governments as well as the State Department, the pressure 
rT | 








competition—all characterize international air transpor- 
tation as a separate class of service Such problems as these have been reflected 
in the higher return on investment recognized in established mail rates for the 
United States international carriers.” Likewise, the statutory provision giving 


the President broad powers of review and approval over all certificates for over- 


seas and foreign air trarsportation !8 is further evidence of Congressional recog- 
f service subject 
to national interest and defense considerations not present in domestie air trans- 


of foreign-flag carri¢ 


nition that interrational air transportation is a separate class o 


portation 


According n the exercise of the statutory discretion granted us, we have 
determined that the Latin American service of Delta may be regarded as a separate 
nit of rate making as we have indeed regarded it from the date service began,!® 


and as we have regarded all similar international operations as a matter of policy.?9 




















Operatior o regarded ji ide those of the following carriers: Braniff (Latin 
America), Delta (Latin America), Northwest (Pacific) and TWA (Atlantic).?! 
Chis policy reflects economic realities if the various carriers operating both 
dor tic and international services are to be expected to continue to operate 
their international services It may be oted here that it is not through happen- 
tance that, with the exception of Pan American and Panagra, all United States 
ternat al air transportation service is rendered by carriers which also operate 
domestic divisions Rather, this is the result of a long and arduous policy 
development participated ip by all branches of the Government Having a lopted 
t polic that the objectives of the Act, the national interest, and the public 
conveaience and necessity w« | best be served by a system of regulated com- 
petition in international air transportation * in contrast to the so-called ‘‘chosen 
sti ent similar consideratio have moved the Government to adopt the 
p f certificating domestic carriers to perform international services. Thus, 
n the A lilantic Route ca the Board emphasized the experience of the 
dor tic operators, their existing organizations of trained personnel, and their 
ability to promote and develop the international service through their domestic 
syste! in deciding that the publie convenience and necessity would best be 
served by certificating domestic carriers to operate transatlantic routes. This 
policy was approved by the President and was implemented in later route cases 
1 Which Braniff and C&S were certificated to Latin America, and Northwest 
across the Pacific. And, as indicated above, the international services of these 





have been regarded as separate rate-making units for which separate 
final mail rates have been established 
It is against the background of this carefully and deliberately developed policy 


of | Y standing that the Impact of the offset proposal must be weighed. So 
viewed, we believe that to follow a poliev of offset can only invite serious con- 
sequences far outweighing any short term advantages the proposal may appear 
to have Indeed, while it may be true that application of the offset proposal 
in this proceeding may reduce the immediate subsidy bill to the Government, 


the long run increased subsidies are likely to result rather than savings. In 
the first place, Delta, as well as the other carriers similarly situated, may well 
be induced to withdraw from international operations. At present, no U. §S 

















| were the term “‘each suct r carrier’? to mean the earrier’s system as a whole, ‘“‘excess’’ domestic 
vould rily | to be offset against international need he Board would be required 
er them, but having accord uch consideration could decide not to offset Secretary of Aogri- 
v. Central } gq Co. (338 U. 8. 604 (1950)) After such consideration, for the same reasons 
1 i ymine the discussion of the unit of ratemaking, we also find that Delta has a statu- 
tory need for international pay which should not be reduced by any domestic earnings. 
7 Pan American-Grace Airways, Inc.— Mail Rates, 3 C. A. B. 550 (1942 
yn 801 
See ( igo and Southern Air Lines, Ine., Latin American Operations, Temporary Mail Rates, Docket 
No. 2564, O r No. E-387, March 20, 1947 
Except. of course, “‘stub-< ’’ operations such as these of American and National 
See CAB report entitled “Administrative Separation of Subsidy from Total Mail Payments to U. S. 


International, Overseas and Territoria] Air Carriers’’ (June 1952) 
American Export Airlines, Transatlantic Service, 2 C. A. B. 16 (1940). 
Northeast Airlines, ef al., North Atlantic Route Case, 6 C. A. B. 319 (1945). 
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international carrier is able to operate without subsidy *4 and this condition may 
prevail during the foreseeable future. In contrast, the domestic services of many 
of the carriers operating internationally have reached the point where they require 
no subsidy. Included in this category is Delta, here involved, which is in a 
position to produce adequate earnings on its domestic division, without Gov- 
ernment subsidy. Faced with a policy which would drain such earnings from 
its domestic division, which it has developed to a stage of self-sufficiency, it is 
not unlikely that Delta as well as other carriers would be reluctant to continue 
international service. 

Delta’s domestic competitors who do not operate international services are in 
a position to utilize domestic earnings to improve their service, add new equip- 
ment, and engage in promotional activities, while with an offset policy Delta’s 
earnings would be utilized to support its international service. Its domestie 
competitive position, under such circumstances, would certainly deteriorate with 
the result that the carrier would either seek to withdraw from international 
operations or would reach a state where its domestic service would again require 
subsidy. 

Nor would carriers in a position to effect mergers which would otherwise decrease 
the subsidy bill #5 be expected to press for such consolidations. A graphic example 
is Western Airlines, a domestie carrier operating under a subsidy free mail rate, 
which has indicated that it is no longer interested in a possible merger with 
Pacific Northern Airlines, a Territorial carrier having an estimated annual subsidy 
need for its States Alaska service of $777,000, if an offset principle is to be applied. 

Assuming that Delta should follow the course we have indicated following 
adoption of an offset principle, and be permitted to abandon its international 
service, a replacement would have to be found either in the form of a new carrier 





or an existing carrier operating in the same area. The first alternative would tend 
to increase the subsidy bill since the savings inherent in a single established or- 
ganization operating two divisions would not be present. Parenthetically, it may 
be pointed out that no question of offsetting domestic earnings could arise in these 
circumstances. Likewise, the experience and know-how of an established carrier 
would be lacking. On the other hand, to replace the service with an existing 
carrier would inevitably tend to limit all American flag service to one carrier in 


conflict with the policy of competition which has been so laboriously evolved. 
Clearly the reversal of so well-established a policy should not be done indirectly 
through a mail rate proceeding not subject to Presidential review and approval. 

For these reasons, then, we believe that application of the offset principle would, 
in effect, constitute a reversal of the underlying policies of international air trans- 
portation and in the long run would be likely to either increase the subsidy bill or 
destroy the competition that has been fostered. 

While the foregoing policy considerations are at the heart of our decision against 
the offset principle, there are further considerations, to which we may briefly 
advert, which likewise militate against the proposal. Mail rate proceedings are 
lengthy and complex. Fixing rates in separate proceedings for the two divisions 
as separate units gives the carrier the incentive to maximum efficiency in at least 
one division until the rate for the other division is reached and closed. And, since 
the Board may at any time reopen the rate for either division, there is little danger 
of excess subsidy mail pay. On the contrary, to adopt a policy which would, in 
effect, preclude a final rate status for separate divisions of carriers such as Delta, 
would, by remitting the carrier to a cost-plus basis until all divisions were closed, 
inevitably result in fixing cost-plus rates for substantial periods of time. This 
would be unsound as a matter of policy since subsidy support would be likely 
to increase due to the lack of a full incentive.”® 

Finally, it must be emphasized that the source of the earnings to be offset is 
to a large degree the commercial traffic of the domestic service. The commercial 
earnings of the domestic carriers, some of which have subsidized international 
services 2’ and some of which do not,” are of critical importance in the determina- 
tion of commercial fare levels. If the earnings of domestic carriers operating on 
subsidy free mail rates are to be siphoned off to reduce the international division 
subsidy we will no longer have a uniform basis upon which to judge existing fare 
levels. As a result, reduction in fares so as to encourage the widest possible 

4 Except ‘“‘stub-end” services such as those operated by American and National which are not truly 
international services as we are discussing them here 

25 The subsidy bill to the Government for the domestic services of C&S is estimated to have been reduced 
by $539,000 annually as a result of the Delta/C&S merger. 

2% See also Transcontinental and Western Air, Inc. v. C. A. B., 336 U.S. 601 (1949). 

” E.¢., Braniff, Delta, Northwest, TWA 

* E. g., American, Eastern, National, United. 
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of air transportation may be rendered impracticable. Delta, for 
would have no domestic earnings out of which a commercial fare re- 
1 be absorbed Likewise, a carrier whose domestic earnings are offset 


1 economic adversity and in rela- 
tively leaner years would seek either increased commercial fares or additional 


in the prosperous vears is less able to withstan 


Hla l the exereise of « r statutory discretion, established the Latin 
American service of Delta as a separate ratemaking unit, we conclude that we 
should not utilize the profits from Delta’s domestic service in establishing mail 
rates for the international service Accordingly, no offset has been made. We 
shall apply tl principle uniformly in all cases similarly situated, pending the 
outcome of the proceedings in the Supreme Court on the petitions for certioran 
il Cas ( , ip 

( ! vith Board police, fixing rates for ternational operations,?® 
we e | ided for a return of 10 pereent, after taxes, on the adjusted invest- 
I is set forth in Appendix No. 4 

? iC for income taxe i ! ade Ve“ th the tax rates 
i 1 Revenue A¢ ) 


Mr. Gurney. Judicial review of the Board’s decision in the C. & S. 
ease Was soucht and ultimately reached the Supreme Court. The 
supreme Court did not take issue with the broad economic objectives 


that the Board sought to accomplish by its decision. Of these the 
Court said 





The Board makes an extended argument of policy-against that position in 
elaboration of the asons it advanced for not offsetting the excess earnings from 
domestic operations against the international subsidy It maintains that 
maximum operating efficiency on the part of air carriers and the development of 
air transportation prominent objective t tl i will be better served by 
setting subsidy rates on a divisional rather than on a system basis This may be 
sO But that is a matter of policy for (Congres o decide As we read section 
406 (b), Congress adopt« d in the present act a rate formula bas don the need of 
the carrier as meas red Dy its entire Operations, even when &@ rate Was being fixed 


for a class of service 


However, the Court held that the ‘‘need”’ provision of section 406 
(b), applies to a carrier as a whole and could not be limited merely to 
a particular division of its operations, and further, that such need 
must be related immediately to a particular carrier in a particular 
situation 

Since there was no finding by the Board, aside from the general 
policy considerations stated above, that Chicago & Southern’s need 
was such as to permit the Board not to offset profits from the domestic 
division, the case was reversed and remanded for further action in 
accordance with the Court’s opinion. 

The effect of this decision by the Supreme Court on the incentive 
of carriers to conduct both domestic and international operations, 
especially those carriers with very profitable domestic systems, will, 
in the Board’s opinion, be considerable. They knew where they 
stood under the view the Board took. 

Under the Court’s view, however, how much, if any, of the profits 
they can keep above a reasonable return from the domestic operations 
is highly conjectural. It depends on that need each carrier can show 
at a particular time, and since the Court gave no indication of the 
elements that might enter into such a showing, it will perhaps require 
further litigation before this point is sufficiently clarified. 

The effect upon the domestic passenger and property rate structures 
is obviously even more conjectural. The effect upon the Board’s 


* Pan American World Airways, Ine., Alaska Services, Mail Rates, Docket No. 1499, Order No. E-6134, 
February 19, 1952 
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workload is substantial, for even though a carrier had one division on 
a final mail rate throughout a given period, it now beomes incumbent 
upon the Board to review the financial results of such division every 
time the rate of the other division is challenged. Thus, a case for a 
mail rate for part of a carrier’s system inevitably involves a review 
of the carrier’s entire system, no matter how extensive 

The Board, of course, intends to comply fully with the decision of 
the Supreme Court according to its best understanding, and steps to 
that end are now in process. The Board, nevertheless, continues to 
believe that the policy of the Civil Aeronautics Act and the interests 
of the pub lic mal | better be served by following i L police v of treating 
the domestic and international divisions of a carrier, whenever such 
divisions are recognized by the Board, separately for the purpose of 
fixing mail rates and barring, for the future, offsets between the two 
divisions 

In passing it should be understood that not all international opera- 
tions are treated as penne rate divisions by the Board. Thus, 
American Airlines is treated as a single system with a uniform rate 
applicable to all of its oper: ations, including its routes to Mexico City. 
The same is true of National’s operations to Havana, United's opera- 
tions to Hawaii, and Eastern’s operations to Puerto Rico. 

The Supreme Court explicitly did not concern itself with the widsom 
of the policy advocated by the Board. Its decision was limited to 
holding that the adoption of such a polic Vv was not within the authority 
of the Board as the act now reads. There appears to be no judicial 
obstacle in accomplishing this result by an appropriate amendment to 
the act. 

Therefore, to the extent that 5. 3426 would amend the Civil Aero- 
nauties Act so as to bar, for the future, offsets between the domestic 
and international divisions of a carrier, the Board endorses the bill. 

The provisions of S. 3426, however, go further and not only extend 
the nonoffset policy to carriers that might operate domestically only, 
or internationally only, but would also apply the policy retroactively. 

The Board believes that neither of these extensions is desirable 
and urges that the bill be amended so as to eliminate both of them. 

The C. & S. case, wherein the Board first announced its decision 
not to offset profits between divisions, concerned a carrier operating 
both domestically and internationally. The decision and the reason- 
ing behind it were principally based on the very substantial differences 
between the two operations, the effect of an offset policy on the willing- 
ness of self-sufficient domestic carriers to continue their international 
operations, and the effect of an offset policy on the domestic passenger 
and property rate structures. 

None of these important elements are present in any substantial 
degree in the case of a carrier whose operations are limited to either 
the domestic or international sphere alone. 

A further point to be considered is that the domestic trunkline 
industry is practically self-sufficient today and promises to remain so. 
Whatever the cost to the Government of a nonoffset policy, it might 
well be worth it if it serves to preserve that healthy status. 

On the other hand, there does not appear to be any prospect that the 
international airline industry will become self-sufficient in the too near 
future. So long as a carrier operates internationally only, heavily 








IS AMEND THE CIVIL AERONAUTICS ACT 

subsidized and with no direct interests in the domestic field that re- 
quire preserving for the good of that segment of the industry, it would 
appear that the benefits of a nonoffset policy in such a case would not 
outweigh the cost. Such a carrier should be satisfied if its legitimate 
financial needs are met by the Government on an overall basis. 

The Board is strongly opposed to the retroactive feature of 5. 3426. 
It should be noted that the application of the provisions of this bill ‘‘to 
all proceedings * * * pending * * * on or after January 1, 1954,” 
would involve the application of the nonoffset policy for as far back as 
the years 1946 and 1947 in the two most important cases still before 
the Board. 

While we respectfully differ with the decision of the Supreme Court 
in the C. & S. case, we do not for a moment suggest that its construc- 
tion of the Civil Aeronautics Act was unreasonable. 

Furthermore, until the Board issued its decision in the C. & S. case, 
there was at least as much indication in its previous decisions that in 
the exercise of its discretion it would offset as that it would not. 

Consequently, this is not a situation where a person has been so 
innocently and badly led to rely to his serious prejudice that the 
unusual remedy of retroactive legislation is called for. 

[t should be made clear that under the construction of the act by 
the Supreme Court, the carriers involved are entitled to their need 
under all the standards laid down in the ratemaking provisions of the 
act 

While they will almost certainly complain about any offsets that 
might be made between divisions, they nevertheless have the assurance 
of securing from the Board fair and reasonable compensation, based 
on their entire operations as a whole, under the standards of efficient 
and economic mMapagement. 

A further point to be kept in mind is, of course, that none of the 
incentive arguments for a nonoffset policy can apply to these situations 
that go back well into the past. The Board does not foresee crippling 
damage to any one carrier or the industry if the retroactive effect of 
this bill is eliminated. We do not mean this will not be a serious 
matter to individual carriers if substantial amounts of earnings of one 
division are offset against subsidy otherwise payable to another divi- 
sion, but we do not think that the effect for a past period will be7a 
crippling one from which the individual carriers will not be able to 
recover. 

We consider its application for the future, however, of substantial 
long-run benefits to the public and urge legislation to that end. 

The CuarkMan. Thank you very much. 

Do you have any questions, Senator Schoeppel? 

Senator Scuorpre,. Mr. Chairman, I do have some questions I 
want to ask the Chairman with reference to some of the previous 
testimony, and if the Chairman has no objection I will ask some of 
those questions now. 

The CuarrMan. All right. 

Mr. Gurney. I will try to handle them. 

Senator ScHorEPPEL. Some witnesses, Mr. Chairman, have claimed 
that the airline industry is a monopoly, and others who have testified 
here have said that it is merely highly competitive. 

Now, section 2 (d) of the Civil Aeronautics Act declares that one 
of the policies which is considered to be in the public interest. is 
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competition to the extent necessary to assure the sound development of an air- 
transportation system properly adapted to the needs of the foreign and domestic 
commerce of the United States, of the postal service, and of the national defense. 

This congressional mandate is the background for my question. 

You were kind enough to send to the committee, in response to one 
of my requests made when you testified here before, a list of 216 dif- 
ferent cities in the United States that are served by 2 or more 
scheduled airlines—that list includes a great many small cities such 
as Bradford, Pa.; Casper, Wyo.; College Station and Bryan, Tex.; 
Grand Forks, N. Dak.; Canby, Oreg.; Muskogee, Okla.; Orlendo, 
Pensacola, and Tallahassee, IF la.: Rutland, Vt.; and Valdosta, Ga. 

What I want to point out is that it seems to me this is pretty good 
evidence that competition is being extended not just in an unbridled 
way, as was testified to here by some, but in what I consider, at least 
it appears to me to be, a sound wav, such as the statute re quires, and 
even to a great many points which obviously do not produce much 
traffic, 

Now, am I right about that? 

Mr. Gurney. The Board believes you are, Senator Schoeppel. 
It is the endeavor of the board to give each community as much 
service as it is entitled to, and to give the airlines an equal opportunity 
for the business 

Senator ScHOEPPEL. You also submitted a list of the top 15 and 25 
traffic-producing cities in the United States. I don’t know whether 
vou have that list here or not 

Mr. Gurney. I remember it a little. 

Senator ScHorrpre.. I wonder if you could check back through 
those and submit for the record later on the number of scheduled air- 
lines serving each of these cities? I don’t recall that that came in. 
[ would like to have that. Maybe it is in the process of being com- 
pleted. 

Mr. Gurney. Well, I would be glad to do that. It wouldn’t take 
very long at all. 

(This is appendix DD of the letter from the Civil Aeronautics 
Board dated July 22, 1954:) 


Appenpix DD 
(Supplement to appendix E 


Ide ntification of scheduled airlines serving the top-rank ng 16 and 25 passenger- 
producing cities, as based on the passenger traffic survey for the pe riod Mar, 


iy FQ 
1 to 14, 1953 


Cit | 
| March 1953 | Changes as of July 1954 


(a | 2 (3 


1. New York Allegheny 
American 
Capital 
Colonial 
Eastern 
Mohawk No change 
National 
Northeast 
Northwest 
TWA 
United 
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( 
| 
] 
Delta-¢ igo & uthern 
Nort Central started service 
Ay 1,19 
M 1 service Aug. 1 
W ut itior is ter 
n i Au 1, 19 
A he started service June 
19 s 
Lake (¢ il rted ervice 
Al l 1953 
‘ , 


Delta-Chicago & Southern.! 


Lake Central started service 
Apr. 15, 1953 


(No change.) 
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Identification of scheduled airlines serving the top-ranking 15 and 25 passenger- 
producing cities, as based on the passenger traffic survey for the period Mar. 
1 to 14, 1958—Continued 


Carrier 


March 1953 Changes as of July 1954 


13. Atlanta Capital 


Delta Jelta-Chicago & Southern 


C} & Southert Delta-Chicago & Souther: 


20. New Orlean Braniff 





National 


23. Denver Branifl 
24. Portland, Oreg Northwest (No change 


Chicago & Southern Delta-Chicago & Southern 
Eastern 

Lake Central 

Ozark 

TWA 


GENERAL Note.—The list of certificated air carriers above identified as serving the cities shown: (1) Includes 
domestic trunkline and local service carriers that carried the passenger traffic for the survey period Mar. 1-14, 
1953, as shown in appendix E; (2) excludes United States-flag carriers in foreign air transportation, United 
States-Alaska carriers, foreign-flag carriers, cargo-only carriers, helicopter carriers, the packaged-tour carrier, 
intrastate carriers not holding CAB certificates, and air-taxi operators 


1 Delta and Chicago & Southern merged on May 1, 1953 
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Senator Scuorpret. Now, when I looked at that list, which includes, 
for instance, cities like New York, Chicago, Los Angeles, Miami, it 
was obvious that they are cities which are served by a lot of carriers, 
and eventually someone —of course it is your Board in this case—will 
have to face up to the question of just how many carriers that traffic 
will bear 

In one of the hearings some time ago we had a discussion of the 
merits of competition for competition’s sake, which bears directly on 
this point. That is the reason I want to go into this matter now. 

| take it that —_ phrase means that wherever the traffic on a give n 
route increases enough so that the carriers operating it are doing a bit 
better than just squeezing through financially, you might be compelled, 
or you might add another carrier 

We probably wouldn’t care a bit whether anybody is making a 
reasonable profit in that case or not, would we? 

Mr. Gurney. If they were not adequately taking care of the 
traffic; if the line was ade ‘quate ly taking care of the traffic out of that 
point to another big point and was not making unreason rable profits, | 
see no reason to certificate providing there was alre ady aad com- 
petition between those pomts 

Senator Scnorpre.. But it wouldn’t be good administrative prac- 
tice to just throw more competition In just for the sake of s saying 
“We have got competition in there’ if the public interest was being 
served in accordance with the rules and regulations of the Commission 
and that the rates were reasonable in every instance? 

Mr. Gurney. That is the Board’s belief, and also it squares with 
the policy recently adopted by the President, the ACC policy of 
building u 
trafhiec 

Senator ScHorPprPet. Which is very, very important? 

Mr. Gurney. That is right 

Senator ScuorpreL, Now, I read to you earlier the specific words 
of the statute which said “competition to the extent necessary.” 

Does that ever refer anywhere to “endorse competition for com- 
petition’s sake’’? 

That proposition was implied here by a number of these witnesses 
on being questioned. Is that the case? 

Mr. Gurney. I am told by our general counsel that the statute 
does not have any such language. In other words, the phrase you 
quoted is the law 

The Board backs up my statement, for the Board endorsed the 
recommendation to the Air Coordinating Committee. 

Senator ScnHorpre.. Then if your Board endorsed such a policy, 
competition just for competition’s sake 

Mr. Gurney. No, no. 

Senator ScHorpreL. They would be violating the exact words or 
the spirit of that statute, wouldn’t they? 

Mr. Gurney. That is my belief 

Senator SCHOEPPEL. Now, you also sent to the committee in reply 
to one of my questions the names of the carriers which were granted 
all-cargo certificates, that is, specifically, following the war. 

Mr. Gurney. That is right. 

Senator ScHorpPeEL. Domestically, these were Slick, Flying Tigers, 
United States Air Lines Air Lines and Air News, Inc., all certificated 
in August, I think it was, in 1949, is that correct? 


p reserves to take care of those lines in periods of less 
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Mr. Gurney. That is correct. 

Senator ScHorpPeL. Now, I remember that after the war there was 
a great amount of talk about the volume of air-cargo miles that was 
just there merely, as some of them indicated, for the asking. One was 
almost led to believe that you could not have too many carriers in that 
business. The Board had that matter presented to them in that light, 
didn’t they? 

Mr. Gurney. It was presented to them in that light, and it was 
justification for certificating these carriers on an experimental basis. 
The certificates ran for a number of years—lI have forgotten the exact 
number 

Mr. NuNNELEY. Five 

Mr. Gurney. Five years. 

Senator ScHorpreL. Has United States Airlines ever gotten under- 
way and, if so, has its operations amounted to much or has it been a 
success? 

Mr. Gurney. United States Airlines is the one—well, the one that 
really folded up is the Air News down in Texas. I do not believe 
they are now operating—haven’t been for a number of years. 

United States Airlines came next, and they have been under many 
different ownerships and managements since they were certificated, 
and have never been too successful, no, sir. 

Senator ScHorppe.. One of the main arguments for the Slick and 
the Flying Tigers when they wanted to merge—which they have since 
done according to the reports 

Mr. Gurney. They have applied to merge, but they haven’t 
fully accomplished it. At the moment they are held up by a problem 
of integrating their pilots, so actual merger hasn’t taken place. 

Senator ScHorppeL. Assuming it does, it was done to prevent some 
bad economic situation? 

Mr. Gurney. That is right; they felt they could save a number of 
millions of dollars a year if they were one carrier. 

Senator Scuorpret. Yes. Now, a few weeks ago, I think it was 
Mr. Prescott who testified before this committee on behalf of Slick 
and Tiger, saying they wouldn’t survive if they weren’t given the 
right to a subsidy. 

In other words, out of all these forecasts made 8 or 9 years ago, 
instead of a lot of air-cargo carriers we have one now, provided this 
merger goes through, and the United States Government is being asked 
to bail that one out in order to keep it from being in financial difficulties. 
That is as I see it and as I read the testimony here in detail. I may 
be wrong as to the degree, but that is the way it looks to me. 

Mr. Gurney. That is correct; if Mr. Prescott made that statement 
and you are relying on that statement for domestic carriers, we only 
have the one domestic carrier, cargo only carrier. 

Senator Scnowpre.. The point I want to get at is, Mr. Chairman, 
with these showings made here and the factual economic situation 
such as they are, I think the Board is chargeable with a great degree 
of care and caution and should proceed slow before they throw new 
competitive applicants into that particular field; don’t you agree with 
me? ' 

Mr. Gurney. I agree with you, but we do want to help it all we 
can. Wherever there is a showing that that kind of business would be 
justified, the Board tries to lean over backwards because we know the 
defense needs are for cargo airplanes, and if we can get them operating 
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and have them available in time of national emergency that would be 
fine, and that was one of the big reasons, | believe, for certificating 
cargo carriers in the first place. 

Senator Scnoerpper. And it does tie in very definitely to this most 
important phase of our national livelihood, namely, national defense, 
and utilization in the event something should develop? 

Mr. Gurney. That is right, and the Board is very hopeful that this 
merger between Slick and the K lying Tigers will eventuate and be 
accomplished in the very near future. As I say, it is only the labor 
problem that is stopping the actual merger at the moment. 

Senator ScHoxePrPeEL. I see. 

Now, another phase of something that was testified to was adequate 
sery ice 

There have been several references in the hearing to inadequate 
service by the scheduled airlines. This relates to competition in 
this industry. 

1 wonder if you could provide our committee here with a list of 
trunkline abandonment and also trunkline suspension in recent 
years 

Mr. Gurney. That is, of the cities that have been abandoned with 
Board approval by trunklines? 

Senator ScHoEPPEL. Yes. I am going to let you pick whatever 
period you think might be appropriate 

As one of the members of this committee I feel that that is impor- 
tant for us to know in this overall consideration of this measure. 

| would like to have you indicate the carriers serving the communi- 
ties before and after the abandonment and suspension, the date of 
the order 

Mr. Gurney. We might put in there, too, Senator—the Board in 
its discretion sometimes took a trunkline out and put a local service 
carrier in. 

Senator ScHorrpen. Yes, that would be helpful to show that. 

Mr. Gurney. And that was the reason for allowing trunklines to 
come out, so that the local service line would have a chance to pick up 
traffic in a little larger town than they previously handled, or if the 
trunkline service, because of its long route miles, could not get the 
schedules into that town or out of that town at the times of the day 
the community needed it—in other words, local service carriers many 
times can provide service that more nearly fits the needs of that com- 
munity and, therefore, the citizens will use airplanes more than they 
would if they had to rely on a trunkline carrier that only ome 
through at odd hours of the night or odd hours of the day. Local 
service carriers usually make their schedules to fit the communities, 
getting service out of little towns into big ones in the early morning 
and coming back in the evening. 

Senator ScHorpre.. That is the practical side of the thing. 

Mr. Gurney. That is the practical side of the thing, yes. 

Senator ScHoEPPEL. It is my understanding that most of the trunk- 
line abandonments or suspensions in recent years have been in order 
to build up local service carriers and not just to get an unprofitable 
trunkline out of the point. I do appreciate your comments you just 
made with respect to that. 

(The information requested is inserted here. This is appendix 
BB of the letter from the Civil Aeronautics Board, dated July 22, 
1954.) 
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Now, as to the expense of certificate applications, there was some 
testimony in here, and several times running through this record, 
about the financial burden on those who apply for the CAB operat- 
ing authorities. 

Now, to help us to properly appraise the significance of the charges 
of the undue financial burden in seeking certificates, | am wondering 
if it would be in order if you could submit “3 +e record the de velop- 
ment expenses of the local service carriers in prosecuting their cer- 
tificate applications, or do you have any ealersaitien on that? 

Mr. Gurney. Well, development expenses for the local service 
carriers, successful applicants, are covered in the development costs, 
and the Board takes care of those in settling the final mail rates for 
the local service carriers. We call that extension and development 
cost. 

Now, an applicant that was not successful, of course he has to 
stand his own expense. 

We can give the information on successful applicants. 

(The information requested is inserted here. This is appendix 

of the letter from the Civil Aeronautics Board, dated July 22, 
1954.) 
APPENDIX CC 
TABLE No. 2.—Costs of local service air carriers in prosecuting their applications for 
certificates of public convenience and necessity 


Certificate costs 


Carrier . 
Claimed by Gane 
the carrier on - 

mail rate 











All American ! $15, 165 | $15, 165 
Allegheny (formerly All American 65, 814 | 23, 107 
Bonanza 68, 886 33, 850 
Central 2 

Challenger ? 8, 519 | 5, 990 
Empire 4 55, 825 | 40, 543 
Florida 5 16, 864 | 3 
Frontier 3 ¢ 112, 510 | 66, 133 
Lake Central 89, 101 | 3 
Mid-West 7 37, 907 

Mohawk (formerly Robinson) 68, 396 

Monarch 4 34, 968 | 20, 855 
Ozark 118, 598 28, 204 
Parks 

Piedmont 4, 620 | 4, 620 
Pioneer (0) (*) 
Southern 155, 832 | 79, 527 
Southwest @ | (*) 
Trans-Texas 30, 406 | 20, 488 
West Coast en ‘ 69, 061 | 28, 123 
Wiggins '°__. oe sé = 28, 718 | 13, 728 


' Refers to Route 49, a permanently certificated property and mail pickup route which has been in- 
definitely suspended since mid-1949. 

2 Claim not submitted as yet. 

§ Consolidation of Challenger, Monarch, and Arizona as a single company, Frontier, was effective June 1 
1950. 

‘ Consolidation of Empire and West Coast as a single company, West Coast, was effective Aug. 4, 1952. 

5 Florida’s certificate authorization was terminated effective Mar. 28, 1949. 

6 Certificate costs listed for Frontier represent, principally, such costs for Arizona, one of the predecessor 
companies, as well as such costs related to prosecution of the merger proceeding referred to in footnote 3. 

7 Mid-West’s certificate authorization was terminated effective May 15, 1952. 

* Final mail rate not yet concluded. 

* None claimed. 

10 Wiggins’ certificate authorization was terminated effective Aug. 1, 1953. 
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Senator Scnorprent. I would appreciate it, and I appreciate 
enlightenment on this one phase of the thing. 

Now, I want to go to North American. They have denied here 
their violation of the regulations. 

I think it was Mr. Fishgrund of the North American group who 
testified to the Small Business Committee last summer that North 
American operates a daily schedule with specific scheduled hours of 
departure, and that is found on page 305 of the Small Business Com- 
mittee hearings on irregular airlines. He actually described it as a 
scheduled operation. Does that violate the law? 

Mr. Gurney. Well, Senator, we are talking about a case that is 
just about to be concluded; that has been going on for a couple of 
years, a case started by the enforcement attorneys. Of course, we 
all know that North American is a name used by a number of carriers 
who hold letters of registration, but because it is a case before the 
Board, I do not think it would be quite right for me to answer that. 

Senator Scuorprpe.. I will defer to the Chairman’s views. 

The CuarrmMan. Will you yield a moment? 

Senator ScHorrPre.. Yes. 

The Cuarrman. When do you think that case will be decided? 

Mr. Gurney. We just concluded the final field hearing in Seattle 
where there were eight witnesses. We had a number of field hearings, 
New York, Los Angeles, Seattle, Florida, and we are now going into 
the third hearing, I believe, in Washington, which starts next week, 
Monday, I believe—within a few days. I do not know how long that 
will take, maybe a week. It will take 60 days, I expect, before we 
will get to oral argument in the case. 

The CuarrMan. It will be decided this year, you think? 

Mr. Gurney. Yes. 

The CuarrmMan. Thank you very much. 

Senator ScHorPpPEL. Maybe my other question, Mr. Chairman, 
will be in that same category, and if it is I will defer again to the 
chairman’s suggestion or recommendation. 

It was former Senator O’Mahoney who testified the other day that 
North American—and I want to quote this correctly—cannot be 
called a willful violator since it has sought the highest possible author- 
ization. 

I think, now, those were his words, or in substance his words. 

Now, I suppose he meant that they sought certificates. I presume 
that is what he meant. 

What does that have to do with the question of whether or not 
they are, or are at present, violating the law? 

You may not want to answer that. That will probably be deter- 
mined in your final decision. 

Mr. Gurney. Well, you can answer it generally by saying no one 
is allowed to violate the law where they are seeking a certificate pend- 
ing the determination. 

Senator ScHorpreL. That is what I would think. Now, some 
question was injected into the record, and frankly, I don’t know, about 
American Airlines’ exemption for nonstop service on its route from 
New York to Mexico City. That was brought into this record here. 

Mr. Gurney. Yes. 

Senator ScHorpreEL. And former Senator O’Mahoney made some 
statements here at least inferring that the administrative agencies 
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were conducting the legislative business, probably not as it should 
be conducted, as I viewed it. He also said those agencies such as 
yours operate behind drawn curtains, which, of course, in plain lan- 
guage he meant to say secrecy. And I think he made the statement 
that Chairman Gurney told American to delete anything that you 
wouldn’t want the public to know 

Mr. Gurney. That is correct. 

Senator ScHoOEPPEL. From that exemption application and then 
refile it. 

Mr. Gurney. J want to enlarge on my answer, if I may, there, 
“deleting anything you would not want the public to know.” I 
think those are your words. 

Senator SCHOEPPEL. Yes. 

Mr. Gurney. The application was filed with information that we 
believed, the Board believed, contained something that was bad for 
international relations. We sent their applications back to them 
and told them to refile them without those paragraphs in that might 
affect international relations. 

Senator ScHorpPe. I am glad to have that explanation. 

Mr. Gurney. That is in our affidavit to the court. 

Senator ScHowprpe., | think from the standpoint of this record we 
ought to have that matter cleared up, since the handling of that was 
challenged and some criticism made of the time element that was 
involved and the lack of notice to any competitors. I just feel that 
in this record for the benefit of the committee we ought to have 
that clarified. 

Mr. Gurney. | am sorry we didn’t come with those documents, 
Senator, to give you the exact times the applications were filed and 
the exact number of hours and minutes that the Board used in con- 
sidering this question. 

It was a matter presented by the carrier and endorsed by the State 
Department in which it was the Board’s conclusion we should endeavor 
to grant to a United States carrier the same privilege of carrying 
nonstop traffic, New York to Mexico City, as had been granted to 
Air-France. Air-France is now operating nonstop New York to Mexico 
City and no United States carrier is operating there. 

Senator ScHorprpeL. That is my understanding. I am glad you 
clarified that for the record. 

Mr. Gurney. Well, we can furnish for the record, and I think it 
would be very good to have it right here while you are asking the 
questions, and we will put it in at this point, if we may, Mr. ( ‘hair- 
man 

Senator ScHorpPE.L. I would like to have that done. 

Mr. Gurney. Our record on the procedures taken by the Board 
in handling that application. 

The CHarrMAN. Without objection, so ordered. 

(The information above referred to, to be furnished by Mr. Gurney, 
is as follows:) 

(This is appendix GG of the letter from the Civil Aeronautics 
Board, dated July 22, 1954.) 
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APPENDIX GG 


BoarD PROCEDURES IN CONNECTION WITH THE HANDLING OF AMERICAN AIRLINES 
EXEMPTION APPLICATION, NEw YorK—Mexico City 


On January 19, 1954, representatives of American discussed with the Depart- 
ment of State and later the same day with the Chairman of the Board (Chan 
Gurney) the problem which they believed was presented by an announcement 
by Air France that it expected to commence operations carrying traffic from New 
York to Mexico City on a nonstop basis on January 26, 1954. Information then 
available indicated Air France had very recently obtained or was about to obtain 
a permit from Mexico authorizing the carriage of such traffic, and it was later 
confirmed that Mexico had issued such a permit under date of January 7, 1954. 
American indicated its interest in obtaining immediate authorization by exemp- 
tion to conduct a nonstop service between those two points in addition to its 
existing service on which a stop was required at Dallas, Tex. The Chairman 
advised the representatives of American that if they desired to obtain an exemp- 
tion, a formal written application should be submitted to the Board and indicated 
that upon the filing of such an application he would arrange for immediate con- 
sideration of it by the Board. 

On January 20, 1954, at approximately 9:45 a. m., American filed with the Board 
an application requesting that the Board immediately grant it an exemption pur- 
suant to section 416 (b) of the Civil Aeronautics Act authorizing it, pending action 
on American’s application in Docket No. 2909 for amendment of its certificates, 
to operate New York-Mexico City nonstop service in direct competition with 
similar service of Air France scheduled to commence January 26, 1954. 

American further requested that its application be withheld from public dis- 
closure pursuant to section 1104 of the act, alleging that the public disclosure of 
certain material contained therein would be inimical to the national interest. 
The Chairman thereupon arranged for a meeting of the Board at 3 p. m. on Jan- 
uary 20, 1954, to consider American’s application and to hear the views of the 
Department of State. At such meeting the Department of State was represented 
by Mr. Paul Barringer, Director of its Office of Transport and Communications. 
There were discussed at length the problems presented by the imminent inaugura- 
tion of Air France’s nonstop service between New York and Mexico City and 
American Airlines’ exemption application. The Department of State stated 
that in its opinion in the circumstances, the national interest would be best served 
by action by the United States as rapidly as possible to permit a United States 
air carrier or carriers to operate nonstop between New York City and Mexico 
City, and permit such carrier or carriers to conduct direct negotiations with the 
appropriate officials of the Government of Mexico in order to obtain the neces- 
sary permission from that Government. The Department further recommended 
that since American was the only applicant for such service and was the only 
United States air carrier actually operating a route between New York and 
Mexico City, American’s exemption application be immediately granted pursu- 
ant to whatever procedures were available to the Board for this purpose. Mr. 
Barringer further advised the Board that it was the Department’s opinion that 
it would rot at this time be harmful to the foreign relations of the United States 
for the Board to set down for hearing American’s application in docket No. 2909, 
which included the issue of certificate authorization for nonstop service between 
New York City and Mexico City. 

After the departure of the Department of State’s representative, the Board 
continued its considcration of this matter and determined that although it appeared 
that disclosure of certain information therein would be contrary to the national 
interest, the Board should not grant the request of American to hold its entire 
application in a confidential status. The Board thereupon decided to rcturn all 
copies of its application to American and to advise it that it would be permitted 
to refile its application as a public document, deleting therefrom three designated 
paragraphs requiring confidential treatment which could be refiled on a confiden- 
tial basis if so desired. This decision was then carried out. 

On January 21, 1954, at approximately 8:50 a. m., American, after deleting the 
material warranting confidential treatment, refiled as a public document its 
application (docket No. 6505) requesting the grant of an exemption pursuant to 
section 416 (b) for nonstop service between New York and Mexico City pending 
hearing on the application for amendment of its certificate. Due to the necessity 
for the Chairman of the Board to appear before the House Appropriations Com- 
mittee at 10 a. m., a me2eting of the Board was convened at 9 a. m., January 21, 
and after further consideration of the application as publicly refiled by American, 
the Board by a vote of 3 to 2 approved the application and instructed the staff to 
prepare the necessary opinion and order to carry out the Board’s decision. At 
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approximately 4:55 p. m. that day the Board convened for the purpose of con- 
sidering the draft opinion and order prepared pursuant to its instructions, and at 
such mesting the opinion and order was adopted by a vote of 3to2. The opinion 
and order, together with the dissenting opinions of the two dissenting members, 
was thereupon issued. 

This order granted American a temporary exemption to the extent necessary 
to permit it to conduct nonstop operations between New York and Mexico City 
pending hearing and decision upon its application in docket No. 2909 for amend- 
ment of its certificates to authorize such operations. In taking this action the 
majority of the Board concluded that the preservation of the interests of the United 
States in the movement of traffic between New York City and Mexico City re- 
quired the immediate authorization of a United States carrier to participate 
therein on an equal competitive footing with the service being commenced by 
Air France under its outstanding foreign air carrier permit. The Board also, 
upon the advice of the Department of State, deemed that the prospects of obtain- 
ing the necessary permission from the Mexican Government for nonstop opere- 
tions by a United States carrier would be substantially improved if negotiations 
therefor could be commenced immediately and prior to the time when Air France 
actually inaugurated its services. 

Consistently with the foregoing, on January 21, 1954, the Department of State, 
with the Board’s concurrence, authorized American to undertake direct negotia- 
tions with the Government of Mexico to obtain permission to conduct nonstop 
operations between New York and Mexico City pursuant to the exemption order 
granted that day by the Board. 

On January 25, 1954, Eastern and Pan American filed petitions for judicial 
review of the Board’s exemption order in the Court of Appeals for the District of 
Columbia Circuit and sought a stay of the Board’s order pending decision on such 
appeal. On February 13, 1954, the court ordered a stay of the Board’s exemption 
order pending review by the court on the merits of the Board’s exemption order. 

Subsequently, by letter dated March 25, 1954, American notified the Board that 
despite its best efforts it appeared impossible for it to obtain nonstop authority 
from the Mexican Government on any basis on which American was authorized 
to negotiate, and that it had therefore terminated its negotiations. Thereafter, 
the Board by order dated March 31, 1954, revoked its exemption order and upon 
consent of all the parties, the court dismissed the petitions of Eastern and Pan 
American for judicial review. 

Meanwhile, the Board directed that American’s application (docket No. 2909) 
be set down for hearing insofar as it involved the possible grant to American of 
authority to operate nonstop between New York and Mexico City. Following 
this action, both Pan American and Eastern filed applications seeking, among 
other things, authority to operate nonstop between New York and Mexico City 





(dockets 6603 and 6605). These applications have, to the extent that they involve 
New York-Mexico City operations, been consolidated with and will be heard in 
the same proceeding as American’s application for such authority. Whether any 


of these applications will be granted and, if so, which, remains to be adjudicated 
after hearing in the proceeding now pending. 
In the meantime, developments regarding traffic between New York and Mexico 
City have taken a significant turn since the inauguration of Air France’s nonstop 
service, and are of interest in light of the fact that the Board’s action granting the 
“ exemption order was predicated upon the belief that the national interest required 
that a United States carrier be maintained in an equal competitive position with 
Air France. At the outset Air France operated first-class flights from New York 
to Mexico City on Monday and Wednesday and coach flights on Sunday. There- 
after, it increased its flights from time to time until, starting March 26, it operated 
‘ dailv flights, first-class flights on Monday, Wednesday, and Saturday. and coach 
on Sunday, Tuesday, Thursday, and Friday. Turning to the traffic figures they 
disclose that for the months indicated the traffic enplaned at New York for Mexico 
City was as follows: 


American 


Month Airlines Air France Total 
1953: December__- ; ‘ stewie : 1, 066 . i 1, 066 
1954: , i 
January ei ' - seamed . 1, 155 30 1, 185 
February -- : 1, 167 296 | 1, 463 
March... 7 r ‘ 968 520 | 1, 488 


emit20 53 PEPE ETERS oie cocenaioal 24 644 1, 168 
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(This is exhibit 1 to appendix GG of the letter from the Civil Aeronautics 
Board, date d July Ze, 1954.) 


Exuipir 1 to APPENDIX GG 


In tHE Unirep States Court or APPEALS FOR THE District OF COLUMBIA 
CIRCUIT 


Eastern Air Lines, Inc., petitioner, v. Civil Aeronautics Board, respondent 
No 12.068 


AFFIDAVIT 
WASHINGTON 
District of Columbia, ss 

J. Paul Barringer, being duly sworn, deposes and says 

1. That he occupies the position of Director of the Office of Transport and 
Communications of the Department of State, an executive department of the 
Government of the United States 

2. That he is directly responsible to the Assistant Secretary of State for 
Eeonomic Affairs, who in turn is directly responsible to the Secretary of State 
for basic fore igh economic policy recommendations including recommendations 
for the formulation and execution of the foreign policy aspects of the internal 
civil aviation policy of the United States 

3. That he knew, through information made available to him in his official 
capacity, that, consistently with an agreement between the United States and 
France relating to air services, there had been issued the carrier Air France a 
foreign air carrier permit under section 402 of the Civil Aeronautics Act, which 
authorized the French carrier to provide nonstop service between New York 
City and Mexico City on a route between Paris, France and Mexico City and to 
carry local New York-Mexico City traffic in such operation; that enjoyment of 
the rights granted Air France by the United States was dependent upon permission 
also being granted by the Government of Mexico; that on or about January 20, 
1954 a permit granted by the Government of Mexico to Air France authorizing 
that carrier to carry New York- Mexico City traffic in its nonstop operation became 
effective; that Air France proposed to begin such service on January 26, 1954. 

1. That, in his official capacity, he had hecome aware of proposed operating 
plans which would introduce a principle that could affect adversely the system of 
bilateral aviation arrangements between the United States and foreign nations 
and hence be detrimental to United States commercial aviation generally. 

5. That, as a representative of the Department of State, he met with the Civil 
Aeronautics Board on January 20, 1954 and advised the Board fully of the afore- 
mentioned facts, circumstances, and foreign relations aspect of the situation. and 
of the opinion of the Department of State that the national interest would be 
best served by appropriate action by the Government of the United States as 
rapidly as possible to permit a United States air carrier or carriers to operate 
between New York City and Mexico City without intermediate stop and to permit 
such carrier or carriers to conduct direct negotiations with the appropriate officials 
of the Government of Mexico in order to obtain the necessary permission of that 
Governinent 

6. That it is the established policy of the Department of State not to make a 
choice where there are competing United States interests; in this situation, since 
the application of American Airlines was the only one before the Roard and since 
the applicant was the only United States certificated carrier actually operating on 
a route between New York City and Mexico City, he recommended that the ap- 
plication be immediately granted, pursuant to whatever powers and procedures 
were available to the Board to accomplish this objective, concerning which powers 
and procedures however, he had no detailed knowledge and made no recommenda- 
tion 

7. That, in his opinion, this recommendation, in these circumstances, in no way 
departed from the above-mentioned established policy of the Department of State 
and was in the best interest of United States aviation generally. 

8. That, in the course of the meeting, he further advised the Board that it was 
the opinion of the Department of State that it would not now be harmful to the 
foreign relations of the United States for the Board to set for hearing an applica- 
tion for certificate amendment (Docket 2909) which petitioned the Board to au- 
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‘ 
thorize nonstop service between New York City and Mexico City in lieu of certi- 
fication which now authorizes such a service with an intermediate stop. 


J. Pau BARRINGER, 
Director, Office of Transport and Communications, 
Department of State 


Subscribed and sworn to before me this 3d day of February 1954. 


Votary Public, District of Columbia. 





(This is exhibit 2 to appendix GG of the letter from the Civil Aeronautics 
Board, dated July 22, 1954.) 


Exurpir 2 tro ApPpENDIx GG 


IN THE UNitTep States Court or APPEALS FOR THE District OF COLUMBIA 
CIRCUIT 


Eastern Air Lines, Inc., Petitioner, v. Civil Aeronautics Board, Re sponde nt 
No. 12,068 


AFFIDAVIT 
WASHINGTON, 

District of Columbia, ss 

Chan Gurney, being duly sworn, deposes and says: 

1. That he is Chairman of the Civil Aeronauties Board, the agency charged 
under the Civil Aeronauties Act with the responsibility of the economic regulation 
of civil air transportation, including the grant of exemptions from the require- 
ments of Title IV of the Act pursuant to section 416 (b) thereof; 

2. That on January 19, 1954, his office received a telephone call from Mr, 
J. Paul Barringer, Director, Office of Transport and Communications Policy, 
Department of State, asking for an appointment to see the Chairman at approx- 
imately 4 p. m. that day and such a conference with Mr. Barringer in the after- 
noon of January 19, 1954, was then arranged. 

3. That thereafter representatives of American Airlines requested an oppor- 
tunity to see him as Chairman of the Board upon an urgent matter, and arrange- 
ments were made to see such representatives at approximately 1 p. m., January 
19, 1954 

1. That at such conference the representatives of American Airlines advised 

him of the problem which was presented as a consequence of the anticipated 
inauguration by Air France of nonstop service between New York City and Mexico 
City and their intention to seek an exemption; that thereafter he advised the repre- 
sentatives of American Airlines that, if they desired to obtain an exemption, a 
formal application should be presented to the Board and indicated that upon 
the filing of such an application he would arrange for immediate consideration of 
it by the Board; that he further pointed out if it were deemed necessary because 
of the nature of information to be included therein, the carrier could request that 
an application be accorded confidential treatment in accordance with the Board’s 
rules. 
5. That at approximately 4:30 p. m., on January 19, 1954, Mr. Barringer came 
to his office and discussed the problem presented by the imminent ineuguration of 
Air France’s New York-Mexico City nonstop service, and of the possible granting 
of authority to American Airlines to operate nonstop between New York City and 
Mexico City; 

6. That on January 20, 1954, at approximately 9:45 a. m., American Airlines 
filed with the Board an application requesting the grant of an exemption pursuant 
to section 416 (b) of the Civil Aeronautics Act authorizing the carrier to operate 
a New York City-Mexico City nonstop service in competition with similar service 
of Air France scheduled to commence January 26, 1954; that American requested 
that such application be withheld from public disclosure pursuant to section 1104 
of the Civil Aeronautics Act because of certain material contained therein, the 
disclosure of which the carrier alleged would be inimical to the national interest; 

That during the course of the Board’s regular meeting which had been con- 
vened at 10 a. m., on January 20, 1954, he called the attention of the Board mem- 
bers to the existence of American’s application, and stated that in view of all the 
circumstances arrangements had been made, subject to the approval of the Board, 
for a meeting with a representative of the Department of State at 3 p. m., to 
discuss the matter. 
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8. That at 3 p. m., the Board met with a representative of the Department of 
State and discussed at length the problem presented by the imminent inauguration 
of nonstop service between New York and Mexico City by Air France carrying 
local traffic between those points, and the application of American Airlines for 
an exemption; that Mr. Barringer was present as the representative of the Depart- 
ment of State and informed the Board of the views and recommendations of the 
Department of State. 

9. That subsequent to the departure of Mr. Barringer, the Board considered 
the matter further and determined that it could not grant the request of American 
Airlines to hold the entire application in a confidential status, but that disclosure 
of the information contained in three designated paragraphs thereof would be 
contrary to the national interest; that it thereupon determined to advise American 
Airlines that it would be permitted to refile its application as a public document, 
deleting therefrom the designated paragraphs requiring confidential treatment, 
and, further, that American Airlines, if it so desired, could be permitted to file the 
yaragraphs containing the confidential material as a separate document; that the 
Board instructed a member of its staff to so advise counsel for American Airlines, 
and that he was later informed that this information had been communicated to 
counsel for American Airlines. 

10. That American Airlines did withdraw its original application and on Jan- 

uary 21, 1954, at approximately 8:50 a. m., filed in Docket No. 6505 a public 
application requesting the grant of an exemption for nonstop service between 
New York City and Mexico Citv; that American Airlines did not refile the para- 
graphs which contained material the disclosure of which was deemed inimical 
to the national interest and made no request for confidential treatment of any 
portion of the application as refiled. 
Wii. That a meeting of the Board, attended by all the members was convened 
at 9 a. m., January 21, 1954, and thereafter, after further consideration and Cis- 
cussion of the application, the Board by a vote of 3 to 2 approved the application 
and instructed the staff to prepare the necessary opinion and order to carry out 
the Board’s cetermination. 

12. That at approximately 4:55 p. m., January 21, 1954, the Board was convened 
for the purpose of considering the Graft opinion and order which had been prepared 
by the staff, and at such meeting the opinion and order was adopted by a vote of 
3 to 2; that the order was thereupon issued, together with the dissenting opinions 
of the two dissenting members. 

CHAN GURNEY, 
Chairman, Civil Aeronautics Board. 
Subscribed and sworn to before me this 10th day of February 1954. 
[SEAL] GrrRaLp F. Krassa, 
Notary Public, District of Columbia. 


My Commission expires January 31, 1958. 


Senator Scnorpre.. Mr. Chairman, the other day I was compelled 
to be out of town at the time when I think Mr. Johnson, representing 
the Air Coach Transport Association, testified. Senator Payne was 
good enough to ask Mr. Johnson several questions that I would like 
to have asked, but in checking the transcript I wasn’t quite clear as 
to what he meant by some of his answers, so I wonder if you would 
mind if I ask you some of the questions that prompted his testimony, 
that is, Mr. Johnson’s testimony, and yourself clear up some of these 
things I have in mind. 

I was concerned, for instance, about the reference made by 1 or 2 
witnesses to the recommendation of the Small Business Committee 
last summer. They recommended, as I remember, 14 round trips 
per month between any 2 points be authorized for the nonscheduled. 

Now, Senator Payne was kind enough to ask Mr. Johnson how 
many flights per month and per day this would permit between any 
two points, for instance, New York and Miami. Mr. Johnson an- 
swered as follows, and I am quoting now from the transcript: 


We have seen fantastic figures calculated by some of our competition to indicate 
what would be possible, but we have never really considered that important for 
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this reason: We felt that economic conditions would naturally keep the number of 
flights down to those that could be operated profitably to suit public requirements. 
Further quoting: 


For that reason I have not retained that figure in my mind. We think that 
that is something that there would be no need to worry about and, too, we felt 
that it is so far as the Senate committee’s recommendations were that they 
expected if any limitation as to the number of carriers that might operate these 
14 trips over any 1 route were necessary, that that would be established if and 
when the Civil Aeronautics Board acts upon the matter, that they would pre- 
scribe the appropriate limitations to prevent that. 


> 


My question is, if you assume 30 nonscheduled flying transcon- 
tinentally, this gives 420 transcontinental round trips per month and 
14 per day. Now, if you assume 18 nonscheds between New York 
and Miami last fall, this gives 252 round trips per month and 8 a day. 

Now, I have taken these numbers, Mr. Chairman, from an estimate 
that has been made of the number of nonscheds operating these 
routes last fall. I tried to be as current as possible. 

Now, wouldn’t that just swamp the market and create competi- 
tion that might be ruinous for the scheduled airlines on these routes? 

Mr. Gurney. It would be ruinous for all of them. If you are 
going to let that many flights over any route in the country, big 
route—Florida-New York or New York-Los Angeles—then you 
would, of course, just not have any regulation. It would not be a 
regulated stable industry. No one could come out of it with a profit 
if there were that many flights. 

The CuHatrman. Will the Senator yield? 

Senator ScHOEPPEL. Yes. 

The CHAIRMAN. How did the Small Business Committee get into 
this matter, anyway? 

Senator Scuorppre.. Well, an application or a request was made, as 
I understand it, to the Select Small Business Committee of the Senate 
for them to look into certain of these practices and into certain of the 
operations, and I think they expected—lI think I am quoting correctly 
now; it is my judgment; I don’t want to hold the Small Business 
Committee responsible for what I think. Being one of its members, I 
thought that they expected or wanted the committee to go into it, 
which the “vy did; and the ‘vy had a hearing, a series of hearings there to, 
let’s say, explore the situation to see if there was any need for the 
Select Small Business to recommend or suggest any changes in the 
laws or rules and regulations that are based upon law, and this is as 
I view it, now. 

The CuarrMan. They have no bill before it now? It isn’t a legis- 
lative committee? 

Senator ScnoorpreL. That is correct. We had, as I recall, no spe- 
cifie bill. 

The CuarrMan. I just want the record to show that. 

Senator ScuorPPreL. | want to refresh my memory on that, but 

The CuarrMan. Well, there would be no reason for sending any 
bill to that committee. 

Senator ScHorrPe.. That is right. 

The CuarrmMan. Thank you. 

Senator ScuorrreLt. Now, Mr. Gurney, Mr. Johnson said two 
things, that economic conditions would limit the number of flights, 
but, on the other hand, he says that the Board itself would impose a 
limitation. 
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Now, if you leave it to the economic conditions, aren’t you ignoring 
competition completely? 

Mr. Gurney. Competition for competition’s sake, you mean? 

Senator ScHoerrer. Now, if you leave it to economic conditions 
alone, aren’t you just ignoring regulation completely? 

Mr. Gurney. Oh, surely. 

Senator Scnorpre.. Now, if you say you are going to leave it to 
the Board, isn’t that in effect admitting that the Board has to deter- 
mine the need for the service, which is what it is doing right now and 
has been doing since 1938? At least, that is one Senator’s view of 
what the Board’s activity and conduct has been in that regard. 

Mr. Gurney. Well, it is my belief that that is the way the Board 
has considered the matter ever since its inception in 1938, and |] 
believe the Board has done a good job in handling the matter of 
keeping uneconomic competition out of our domestic transport 
industry 

Senator Scuoxerre,. Mr. Chairman, I have taken too much time, 
but I did want to get those questions. 

The CHarrkMan. That is all right. 

Senator Payne. 

Senator Payne. Going on, Mr. Chairman, from a statement of 
competition for competition’s sake, and going into the field of what 
is a public necessity, public demand, and further taking into con- 
sideration the factor of fitness, willingness and ability, I am tre- 
mendously interested, as the chairman well knows, in the situation 
that pertains in the northeastern part of the country, in particular, 
in my section where we have an airline, Northeast, that has been 
functioning there for a considerable number of years rendering the 
best service that they are able to render with the conditions they are 
faced with, who presently—let me say not presently, but for some 
period of time—have had an application before the Board that has 
not yet been considered to permit the ability of that line to be able 
to extend and to fly a direct route from New York to Washington to 
Miami, Fla. 

When you talk about competition for the sake of competition, ] 
don’t think this is a case where that would fit, because I think that 
the greatest emphasis on that is what service demands are on the 
part of the people themselves. 

1 think, Mr. Chairman, that you are well familiar with the situa- 
tion up there, that it is a line that probably has one of the highest 
safety records of any line in the country. They fly pretty good 
equipment, but they are just simply faced with a situation where 
they have to take off, come down, take off, come down, and take off 
and come down continually, with the result that, of course, no com- 
pany, no airline can do that over a long period of time because of 
the tremendous cost of landings and takeoffs without any extended 
flight. 

You know that between Boston and Portland—Portland, Maine 
is a relatively short distance; they take off from Portland and go to 
Lewiston, which is 30 miles by road, and probebly less by air; then 
take off and go to Augusta, another 30 miles, and from Augusta to 
Bangor, another 60 or 65 miles by air, and then into Aroostook County. 

Now, the people up there are very anxious indeed—at least I have 
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been hearing it over a period of time—very anxious indeed to have 
consideration given to this. 

We like to think of Maine up there as a sort of summer vacationland 
and we are tremendously interested in the fact that some of the people 
in our region want to go to Florida during certain periods in the 
winter and they want a chance to get aboard a plane up in the north- 
east region, in the section I speak of, and be able to go through with 
as little inconvenience as possible, using airlines as a method, and in 
turn, we likewise enjoy a tremendous amount of business that comes 
from Florida during the summer period when they come up to our 
region for summer vacations. . 

Now, vou wouldn’t say that competition for competition’s sake 
would in any way bar that possibility, would you? 

Mr. Gurney. Senator Payne, Northeast Airlines is operating under 
conditions comparable to the conditions that confront most of the 
local service lines, short hops; there is plenty of population up there, 
and the people generally take the airlines to go to the metropolitan 
centers, Boston and New York. ‘Therefore, Northeast Airlines runs 
generally into those cities. 

Without question, the Board considers that problem one of the 
big ones confronting them. For anumber of vears we have endeavored 
through merger to take care of that situation 

The Board has suggested merger with National or Eastern and 
between Colonial and Northeast, endeavoring to get them to merge 
so that there would be a through carrier from the summer vacationland 
in the Northeast to the winter vacationland in the Florida area. We 
have had quite a case, as vou may know, batting around the Board for 
a couple of vears concerning the first merger that was offered. We 
had hoped to clean that up, and possibly the incentive would be there 
for the unsuccessful lines to merge with the others. 

All right. That was our first endeavor and is still our endeavor and 
would be a good way to handle the situation, but that does not rule 
out the possibility of the line that vour people are wanting. 

Certainly the Board is going to handle it, and I have made a state- 
ment on the record before the Appropriations Committee in answer to 
the question put to me by Members of Congress, the House of Repre- 
sentatives and the Senate, as to when we were going to get at setting 
that Northeast case down for a hearing. 

Our workload at the moment absolutely prevents it. It looks like 
we could put it down for a hearing this fall, maybe within the next 
2 or 3 months. Certainly I am going to adhere to the promise of 
putting it down just as quickly as we can. We have a number of other 
bie cases that wouldn’t allow us to sandwich another big case into our 
procedures down there. We just couldn’t handle it. 

We will get through with some of them in the next week. We have 
the Denver service case and the Northeast-Southwest case, and a few 
others, including the trans-Atlantic mail rate case, that some of the 
men in the audience are interested in. So we will get to it right away, 
but it is going to be a big case; it will take a long drawn-out hearing, 
because there will be at least a dozen airlines coming in to have their 
sav, so it will take 18 months before its conclusion is reached. 

Senator Payne. Well, you can understand my interest. I am in- 
terested in my particular region that is serviced only by one outfit, 
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and they are trying to give us service, but they can’t continue, in my 
humble opinion, under the basis they have been operating for some 
time, and I think there is justification for consideration on this other 
because, I think you will agree, Mr. Chairman, that the volume of 
traffic on the so-called eastern seaboard is one of the largest volumes in 
the entire country—isn’t it? 

Mr. Gurney. No question about that. 

Senator Payne. All right. And it is serviced by two airlines. 

Mr. Gurney. Right, between New York and Miami. 

Senator Payne. Right; and vet there is service between New York 
and the Midwest and the West that has not the same volume of traffic, 
and there are three lines servicing that. 

Mr. Gurney. That is right. So we will get to it and put it down for 
a hearing just as quickly as possible, but we hope that the people of 
the Northeast—I think for something quicker than the period of time 
necessary to resolve that case, would be in a merger. For quick relief 
a merger would be better. 

Senator Payne. We have been pretty patient. We intend to be that 
way, Mr. Chairman, so we can get at the facts in it and see if we can’t 
get consideration. 

Mr. Gurney. We won’t hold off any longer than necessary. 

The CHarrMAN. Senator Smathers. 

Senator SmatrHers. Mr. Chairman, I am sorry I haven’t been able 
to attend these meetings recently. I have been on that tax bill of the 
Finance Committee and, therefore, some of the questions which I may 
ask will be somewhat repetitious, but I will be very brief here this 
morning. 

First, Mr. Chairman, back to this American Airline permit to run 
from New York to Mexico City. I am a little concerned that this 
procedure may become standard operating procedure, this method of 
granting that permit. 

Do you see any possibility of the quickness and suddenness of that 
becoming standard? 

Mr. Gurney. Well, I can only answer that as one member of the 
Board. 

If the proposition is presented to the Board and it seems justified, 
we have got to act under the responsibility that is given to us by the 
law, and I do not know what 

Senator SmatHers. Well, let me ask you, then, a couple of ques- 
tions. 

Is it a fact that in that particular grant when American got the 
grant to run from New York to Mexico City that all the other lines 
had an rn to be heard? 

Mr. Gurney. This was a temporary exemption granted by the 
Board. At the same time, the Board had set down a regular formal 
proceeding to see who would get the route after they had all had an 
opportunity to come into the picture and present their reasons. 

Senator SMATHERS. But at the time American got this permit 
had the other airlines had an opportunity to also be considered? 

Mr. Gurney. No, sir, not at that time. 

Senator SmatHers. Do you foresee in the future any other hearings 
where some airline might be granted on the basis of international 
relationship a temporary permit, as I understand it, the application 
being filed 6 minutes before it was finally granted? 
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Mr. Gurney. No, Senator, it was not 6 minutes; it was filed on, 
say, a Wednesday and was finally decided Friday morning. 

Senator SMATHERS. From a Wednesday to a Friday? 

Mr. Gurney. I don’t know if that was the exact day, but there 
was an intervening day. 

Senator SMATHERS. Do you have many other instances where 
applications are filed on Wednesday and granted on Friday, or any 
other instances where just 2 or 3 days elapsed when an application was 
filed and a permit was given? 

Mr. Gurney. Well, I cannot recall any. Of course, I have only 
been on the Board 3 years. 1 would have to ask some of the men who 
have been on the Board longer than I have. 

Mr. Nunnevey. I don’t recall any at the moment, Senator. 

Senator SMATHERS. Well, what I am trying to get at is—this is one 
Senator’s feeling, which seems to be the word here this morning—my 
own feeling is that it would be dangerous to have what amounted to 
a closed-door quick hearing and grant, such as we have done in the 
American Airlines case, a permit, and I would not like to think that 
was to become a precedent. 

Mr. Gurney. These were very extenuating circumstances, Senator, 
and the Board by a majority vote approved the application. It was 
an endeavor to get service by a United States airline so it could com- 
pete with a foreign carrier hauling United States traffic. 

Senator SmarHers. I understand that, and I applaud that, but as 
between airlines, there are several other American airlines who believe 
that they are in equal position, we will say, with American, who felt 
that they should be considered equally in this early grant, and that, it 
seems to me, is the point in issue, not whether or not some American 
airlines should operate, but what American airline would operate. 

Mr. Gurney. Well, Senator, it is a very complicated situation, this 
one is, and I can’t visualize any other that would be like it. 

We were confronted with the fact that American Airlines was the 
only carrier that was available at the moment, and it was only granted 
an exemption on the proviso that Mexico agree to the operation. I 
can’t visualize any like case, similar case, that might come up in the 
future. 

Senator SmatHers. Well, would you not agree with me that such 
a practice should not become the ordinary and accepted practice? 

Mr. Gurney. It would not be the ordinary and accepted practice. 
It would have to come in on the basis where everybody seemed to 
say that was the thing that should be done. It was thoroughly en- 
dorsed by the State Department as necessary at that time. 

The CHarrMANn. Did Mexico grant the permit? 

Mr. Gurney. They did not. American never operated. The ex- 
emption was subsequently withdrawn by the Board. Another carrier 
took us into court, and when the permission was not granted by Mexico 
the case in the court was stopped, as I understand it. 

Mr. NuNNELEY. It was dismissed by consent. 

Mr. Gurney. Dismissed by consent. 

Senator SmMatHerRs. Now, with reference to the bill before us a 
minute, there was sent to my office a letter written by the Postmaster 
General to the chairman of this committee about this particular 
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proposal, and down in the last paragraph on the first page there is this 
sentence, compound sentence: 

Under the present need standard the carrier will obtain a fair return on its 
entire operations; under the proposed need standard a carrier could obtain profits 
far in excess of a fair return for its entire operations through subsidy payments 
by the Government 

Mr. Gurney. Through subsidies? 

Senator SMatHeRs. That is what it says, “through subsidy pay- 
ments by the Government.” 

In other words, changing the need standard, as I get the import of 
this letter, if this legislation is adopted, so that is the contention of 
the Postmaster General, that a carrier could obtain profits far in 
excess of a fair return for its operations. 

Now, what | would like to have is your comments on that particular 
sentence 

Mr. Gurney. Well, of course, that is the basis of my presentation 
in my testimony this morning 

Senator SMATHERS. Yes, sir; and I didn’t get to hear it 

Mr. Gurney. But in a brief way, I will say this: 

That is a letter from the Postmaster General and he says that an 
unreasonable profit could be obtained by a carrier. 

All right. The Board’s responsibility is to see that rates on passen- 
gers and cargo and all revenue-producing traffic that comes to an air- 
line in the United States are kept on a basis that is fair to the public 
as well as the airline 

Recently we have endorsed the Air Coordinating Committee policy 
that says we shall allow the airlines an opportunity to build up reserves 
to take them through the slack period of traffie—a depression period, 
so to speak, if any. 

So, in my belief, there is no chance of a carrier getting unreasonable 
score’ because the Board has the responsibility of keeping rates the 

same in the United States, uniform rates, and so each carrier has an 
equal siteehiaits to make a profit; when they get on the final rate, 
then, they should have as nearly an equal opportunity as any other 
airlines 

In other words, we try to keep the route systems of each airline 
good ones so that they do coe the opportunity to make money. 

Now, the question went further than that, and he said that the 
airlines would get unreasonable profits, the statement said they would 
get unreasonable profits from subsidies. The answer to that is that 
if this bill were passed we could only give subsidy up to the point in 
one division—international division, like in the Delta and C. « 3S. 
case —we could only grant subsidies up to the point that there was a 
reasonable return on their investment. 

Senator Smaruers. I am a neophyte in this particular field, 
just let _ ask you some questions 

The CuarrmMan. I think we might at this time put in the record, 
Senator Aan without objection, the letter from the Postmaster 
General to me, and also ve letter from Mr. Roger Lewis, Assistant 
Secret: iry of the Air Foree, in regard to this bill, too. 

(Copy of letter dated don 18, 1954, from the Postmaster General 
to Hon. John W. Bricker, chairman; and copy of letter dated May 
27, 1954, from Roger Lewis to Hon. John W. Bricker, chairman, are 
as follows:) 
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DEPARTMENT OF THE AiR Force, 
Washington, May 27, 195 


Hon. Joun W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Mr, CuarrMan: Reference is made to your request for the comments of 
the Department of Defense on 8. 3426, a bill to amend subsection 406 (b) of the 
Civil Aeronauties Act of 1938, as amended. The Secretary of Defense has dele- 
gated to this Department the responsibility for expressing the views of the Depart- 
ment of Defense on this matter. 

The purpose of the bill is to amend the ratemaking elements of the Civil Aero- 
nauties Act, which permit the Civil Aeronautics Board to consider the particular 
operating conditions in each case when fixing fair and reasonable rates of com- 
pensation for the transportation of mail 

The amendment to the act proposed by 8. 3426 is a matter of primary concern 
to the Civil Aeronauties Board and does not directly affect the Department of 
Defense. Therefore, the Department of Defense refrains from comment on the 
bill 

The Department of Defense is unable to estimate the fiscal effects of the enact- 
ment of S. 3426 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense 

The Bureau of the Budget advises that it 
of this report 


Sincerely yours, 








s no objection to the submission 


Rocer LEwts, 
Assistant Secreta 1 of the Air Force. 


OFFICE OF THE POSTMASTER GENERAL, 
Washington 25, D. C., June 18, 1954 
Hon. Joun W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CHarrRMAN: Reference is made to your request of May 11, 1954, fora 
report on 8S. 3426, a bill to amend subsection 406 (b) of the Civil Aeronautics Act 
of 1938, as amended The Post Office Department is opposed to the bill because 
it would have the effect of nullifying the airmail subsidy ratemaking principle 
presently embodied in section 406 (b) as interpreted by the Supreme Court in its 
decision of February 1, 1954, in C. A. B. v. Summerfield, Postmaster General 
(347 U.S. 74 

That decision upheld the Department’s contention that when fixing the subsidy 
airmail rate for the international division of Chicago & Southern Air Lines (now 
merged into Delta Air Lines) under the present provisions of section 406 (b), the 
Board must apply excess profits of the carrier’s domestic division, as “other 
revenue of the carrier’, against any computed subsidy need for such international 
division. The reason, in short, may be found in the companion case decided on 
the same day, C. A. B. v. Summerfield, Postmaster General (847 U.S. 67), wherein 
the court at page 71 observed, “If the carrier’s treasury is lush, ‘the need’ for 
subsidy decreases * " s a result, the Board is now required to revise its 
airmail rate order wherein at least $654,000 of excess profits realized during the 
vears 1948-50 were not so applied. The proceeding was recently reopened by 
Board order for further procedures in conformity with the court mandate and is 
still pending. The Department is awaiting a Board order directing the carrier 
to return that sum of money already paid by the Department under the rate order 
so challenged 

However, 8. 3426, if enacted, would in effect nullify the court mandate and 
thus there would be no repayment The nullitv would occur for two reasons 

First, section 1 of the bill chan ges the existing provisions of section 406 (b 
so that the subsidy need of the earrier for one division may be fixed by the Board 
without regard to excess earnings of the carrier in its other division 

The Department sees no reason. to char ge the present ‘need”’ standard of see- 
tion 406 (b). established by Congress in 1938 and which the Board must follow 


* 


in fixing subsidies to be granted an air carrier from the Public Treasury. The 
present standard in section 106 (b is “‘the need ot each such air carrier . 2's 
together with all other revenue of the air carrier * * *.”’ The ‘‘need”’ which 
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the Board is presently required to consider in fixing subsidies is the need of the 
carrier as a whole, based upon “‘‘all’’ not ‘‘some”’ of the carrier’s other revenues. 
The proposed emendment would permit the subsidy need of a carrier to be fixed 
on a divisional basis, considering only ‘all other revenue of such part or division.”’ 
This could result, as in the Chicago and Southern case, in a carrier obtaining and 
keeping excessive earnings in one division without adjustment, while at the same 
time obtaining subsidies for another division. Thus, an air carrier operating two 
or more divisions could obtain a windfall from the publie in the form of a subsidy 
not actually required by the carrier’s operations as a whole. Under the present 
need standard tlie carrier will obtain a fair return on its entire operations; under 
the proposed ‘“‘need”’ standard a carrier could obtain profits far in excess of a fair 
return for its entire operations through sbsidvy payments by the Government. 

Secondly, section 2 of the bill provides that the foregoing proposed amendment 
to section 406 (b) of the act shall be effective as to all rate proceedings ‘pending 
before the Civil Aeronautics Board on or after January 1, 1954, without reeard 
to the period with respect to which such rates relate.”” The Chicago & Southern 
proceeding, though involving rate periods long since past and decided by the 
Supreme Court, nevertheless is again pending before the Board at the present time. 

The proposed bill would also materially affect other proceedings now pending 
before the Board for past-rate periods, some of which extend as far back as January 
1, 1946 These other proceedings concern Braniff Airways, Delta Air Lines, Pan 
American World Airways, Trans-World Airlines, and United Air Lines where the 
’ other divisions has also been raised by the 





issue of excess earnings of the carrier 


Department Since these proceedings have not yet reached the Board for final 
determinetion, the exact amount of publie funds involved in the issue cannot be 
stated with finality However, on the basis of available data for past-rate periods 
ending December 31, 1953, the Department has asserted that a total of approxi- 
mately $50 million is involved in the issue of offsetting excess earnings For a 
detailed breakdown of this sum, please see the Congressional Record, June 8, 1954, 
at page A 4234, 4235 If the bill were passed, the issue in these proceedings 
would then be moot The enactment would thereby undoubtedly increase postal 
expenditures, and thus the Department may be compelled to ask for substantia! 


deficiency appropriations from Congress for such past fiseal years as are involved 
in these subsidy proceedings 

Since the offset principle has already been affirmed by the highest court of the 
land with anticipated savings of publie funds, the Department, of course, is ad- 
verse to the legislative proposal contained in S. 3426 which would now n lify such 
savings 

In addition to the above, the Department has another objection to the bill. 
In order to nullify the offset principle, the bill proposes to amend the present 


“need” language of section 406 (b) of the act Under section 406. as enacted in 
1938, the Postmaster General is responsible for al! mail payments, both service 
pay and subsidies, fixed pursuant to that need provision. However, by Reor- 


ganization Plan No. 10 of 1953, 67 Stat. 644, a separation of subsidy from service- 
mail payments was effected. This was accomplished by providing that for serv- 
ices rendered on and after October 1, 1953, any subsidies required under the need 
provision of section 406 (b) would be paid by the Board from its appropriations. 
Accordingly, should your committee decide to approve this bill after consideration 
of our other above-stated objection, it is respectfully requested that the bill 
nevertheless be amended so as to state specifically that the bill is not intended in 
any manner to alter the principle of separate payments for subsidies and for 
airmail service compensation as presently provided by Reorganization Plan No. 
10 of 1953 

For all of the above reasons the Department is opposed to the enactment of 
this bill 

Due to the urgency of your request, this report has not been cleared through 
the Bureau of the Budget. 

Sincerely yours, 
ArTHuR E. SUMMERFIELD, 
Postmaster General. 


Senator SmarHers. Mr. Chairman, as I understand this problem, 
it is a case of whether or not—or am I wrong in this? Is it a case of 
whether or not an airline in figuring out what its subsidy should be, 
whether or not that airline figures in its total operation profits, or 
whether or not in determining a subsidy you are permitted to divide 
up its operation into divisions? Is that the essence of it? 
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Mr. Gurney. That is the essence of this offset problem. 

Senator SMATHERS. And as I understand it, the Supreme Court 
ruled that under the present law the CAB is required to figure total 
operational profits in determining a subsidy to them? 

Mr. Gurney. The total need of the carrier for the whole system. 

Senator SMarnHers. The total need, that is right, based on its total 
profits or total losses? 

Mr. Gurney. Right. 

Senator SMarTHErRs. And this legislation would permit the contrary 
to happen, where an airline could divide its operation up into several 
divisions; and if it had a loss in division 3, let’s say, the southeastern 
division, it could get a subsidy even though it might have a big profit 
in the northeastern division; is that correct? 

Mr. Gurney. I don’t believe that is contemplated; that is, to sep- 
arate the carrier in the domestic United States into segments. And 
the Board specifically states that the Board has to approve any 
dividing of the carrier system up into divisions. In other words, the 
Board approves divisions—divisions for rate-making purposes—and 
the Board would never approve, I am sure, under the law, chopping 
up an airline domestically. 

The CuHarrMANn. You never have done that? 

Mr. Gurney. No. 

Senator SMATHERS. You are making a distinction on the word 
‘domestic; you are saying the Board has never approved a division 
where the division has been within the United States—is that what 
you’re saving? 

Mr. Gurney. Yes. 

Senator SMaTHERs. In other words, isn’t it a fact that this case we 
are talking about here resulted from the fact that there was un- 
doubtedly a loss in the foreign operation, but there was undoubtedly 
a profit in the domestic operation; and thereby a big subsidy, or maybe 
even a medium, or justifiable, subsidy was given for the foreign opera- 
tion where there was a loss? 

Mr. Gurney. That’s right. In this particular case, Chicago and 
Southern over a number of years had built up in its domestic division 
a profit of $600,000 above what would be a reasonable return; and the 
Board found that that $600,000 should be left with the company so 
as to enable that company to take itself over a period of lean years, 
and to be able to invest in modern equipment with which to better 
serve the country. 

Senator SmatueERs. Does the Board project its economic thinking 
into the future to determine that each airline is going to have a lean 
year = when those years are to come? 

Mr. Gurney. We recognize that as an actual fact. During the 
lean and fat years, this 

Senator SMaruers. As I gather, it is the thinking of the Board that 
by granting a subsidy, even though technically a company might have 
had a good profit, that by nevertheless giving them the subsidy, that 
what you’re doing is not in any way wasting public funds, or you’re 
not in any way unjustifiably subsidizing that whole airline—you’re 
just sort of helping them to build up a surplus and a reserve for lean 
years. 

Mr. Gurney. Well, we can’t look at it just exactly that way. 
First we give them a temporary rate. And as soon as we have enough 
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information to put them on a final rate, we put them on a final rate. 
Thereafter if the Board thinks, on the record, that such rate is too 
high, we reopen the rate and hold hearings, and find out whether our 
rate is high or low, and make a new rate. If the carrier finds it can’t 
get along on the rate that has been established it comes in with a re- 
quest for a new one. 

Senator SmatHers. How do you determine whether or not the 
carrier can get along on that rate? Do you not look at the whole 
profits of that carrier? Do you not look at what the stock is selling 
for? 

Mr. Gurney. Not at what the stock is selling for. 

Senator Smaruers. Forget the stock then. Do you not look at the 
profits? 

Mr. Gurney. The total expenses and the total receipts, that’s 
right 

Senator Smaruers. Now, if they have had a couple of good years, 
and they have total profits which are considerable, do you think that 
the Board is justified in continuing thereafter to grant them a subsidy 
on some part of that line? 

Mr. Gurney. We never grant them a subsidy as long as they are 
on a final rate; and they keep the profits that are theirs while they are 
on a final rate. 

Senator Smaruers. Well now, don’t misunderstand me, I am all for 
them making a profit. I want them to make a profit. I recognize 
that just as you do. But what | don’t quite understand, Mr. Chair- 
man, as this problem is presented here, is that if an airline has a total 
profit and apparently is in pretty good financial situation, how they 
can justify getting from the Board a subsidy on one part of their 
operation which may have lost money; but which when you consider 
that part with the total, the airline itself did not lose money. 

How does the CAB as a public body representing the public justify 
that position? 

Mr. Gurney. Well—and we are talking now about the case that is 
presently before us, because that is a good case 

Senator SMaruers. And I say I don’t have any closed mind on it at 
all. I'd like to know. Iam interested in the thing. On the surface 
of it, | wonder about it. 

Mr. Gurney. All domestic airlines operate under rates that are 
comparable. 

Senator SMATHERS. Yes, sir. 

Mr. Gurney. For instance, night coach fares are generally 4 cents 
a mile, day coach fares are 44 cents, and first class fares are around 
6 cents. Local service lines are more; some of them between 6 and 7 
eents. I don’t know if they vet above 7 or not. All right. 

That is what it costs the public to travel on airlines; and it is gen- 
erally known that there is a uniform rate over the entire country. 
All right. 

The Board must be in a position to keep that fundamental rate 
structure if at all possible. We do that by giving to each airline 
about an equal opportunity to make about the same amount of money. 
Now, Eastern Air Lines make more profit than most any other airlines 
percentagewise. They have got a popular section. Nevertheless, 
it is not exorbitant or anything like that. All right. 

Now, we get back to the Delta Air Lines and Chicago & Southern. 
If we take the profits away from them, the $600,000 they have had, 
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well then, they are not in a position to continue to haul passenger and 
the freight at the same rates as a competing carrier in their terri- 
tory 

Senator SMATHERS. Well, in this particular instance 

Mr. Gurney (continuing). Or in a position to buy new equip- 
ment. Now, in the international field, Delta and Chicago «& 
Southern 

Senator SMATHERS. Could we just stop a minute, because that 
thought interests me. And, as I say, I have nothing against Delta. 
They run into Miami. My good friend, Erle Cocke is out there, for 
whom I have a lot of affection. 

But I am concerned about the problem of the Board. What you’re 
saving is that you are granting subsidy on a basis of trying to see that 
each airline makes about the same money as the other airlines. 

Mr. Gurney. We don’t grant that company a subsidy. They have 
made money. Their domestic system is subsidy free. 

Senator SMATHERS. Now, you keep coming back to the domestic. 
But let’s not argue about those matters for the moment. They run 
a total operation? 

Mr. Gurney. That’s right. 

Senator SMaruErs. I don’t believe General Motors figures up when 
they get ready to be judged on whether or not they have had a success- 
ful year whether they lost money on the Chevrolet and made it up on 
the Cadillac. 

When you get ready to figure up your tax, the Bureau of Internal 
Revenue looks to see how much money you made, and does not allow 
vou to divide it up, and take money off one, and not put it all in the pot. 

sut in this particular case, is it not a fact that for the vear we are 
concerned with that the Delta Air Line, as such, did make money? 

Mr. Gurney. Not the $600,000. That is Chicago and Southern. 
It was before 

Senator SMAVHERS. Before it was merged? 

Mr. Gurney. About a 38-year period. Domestically they made 
that profit. That is the excess profits, above what would be a reason- 
able rate of return on the investment in their domestic division. 

Senator SMATHERS. Do you then take the position that Mr. 
Summerfield is wrong in his conclusion? 

Mr. Gurney. Yes, sir. 

Senator SMaruers. You state that 

Mr. Gurney. Not under the law and the Supreme Court decision. 

Senator Smatuers. That’s right. Technically, he is following the 
Supreme Court decision. We all know that. But the question is: 
Is it for the good of the industry and in the treatment of the general 
public? The Supreme Court and Mr. Summerfield are wrong in your 
view? 

Mr. Gurney. Yes. We believe that the carriers that have an 
international division—-the domestic carriers that also have an inter- 
national division should have the same opportunity for profits domes- 
tically as all other domestic carriers. They are operating under 
uniform rates. 

Senator Smaruers. You keep coming back to that; and I don’t 
raise that question at all, Mr. Chairman. That is not what 1 am 
concerned about. 


Mr. Gurney. But, su 
50600—_54———4 
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Senator SmMatuers. But that is not the question I am concerned 
with. Iam concerned with the question as to whether or not, if we 
have two lines, line A and line B: if the first, line A, which has no 
international routes; and line B which has a domestic route and an 
international route; and line B suffers a considerable loss in its 
international route, but domestically they made just as much as line 
A did 

Mr. Gurney. At least they had that opportunity. 

Senator Smaruers. All right. Charging the same rates—is line 
B. only because it suffered some loss in its international division, still 
to get the kindly treatment and generous hand of the Public Treasury 
held out to it, which because of its loss in its international route meant 
that its total profit actually ended up greater than line A’s did? 

Mr. Gurney. No, no. The actual end profit would not be greater 
than line A, not percentagewise. In other words, in the international 
field we would only give them subsidy up to the point where there 
was a reasonable return on their international investment. 

Senator SmarHers. Do you think that the public interest is being 
properly treated by the CAB when the CAB takes the position that 
if company A has a total net operating profit, merely because it has 
a division which lost money, that still the public should contribute 
to a greater profit of that line? 

Do you think the general public is being treated fairly on that? 

Mr. Gurney. Yes; I do, if | get your question right. It is the 
Board’s responsibility to see—and I come od again to that point— 
that all airlines have an equal opportunity for domestic business. 
And the carrier that has the international route should have equal 
opportunity in the United States and in the international field, the 
same opportunity that purely international carriers have in the inter- 
national field. 

For instance, Delta would be competing with Pan American in the 
same area between New Orleans and Venezuela; and they would get 
the same treatment internationally as the international carrier, 

The CuarkMAN. Just one or two questions to clarify the issues 
here, Mr. Chairman. 

Mr. Gurney. It is a long range economic objective that we are 
trying to meet, Senator Smathers, and keep each carrier healthy and 
strong, and do the job that we are told to do in the policy statement of 
the act. 

The CHarrMan. In other words, the subsidies, if you want to call 
them that—or the mail pay, or whatever it may be—was authorized 
for the purpose of building up the American air industry? 

Mr. Gurney. That’s right. 

The Cuarrman. And this bill would permit the breaking down of 
airlines, or companies, into divisions. Under this bill, as I read it, 
you could break down within divisions, or into divisions, within the 
United States; but you never have done that. 

Mr. Gurney. Never have done that. 

The Cuarrman. And you do not contemplate doing it? 

Mr. Gurney. We don’t recommend it. 

The Cuarrman. The only divisions that you have ever made or 
classified are in the domestic field as contrasted with the international 
field? That is for the purpose of subsidy? 
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Mr. Gurney. Except for the divisions of Pan American—the 
Alaskan Division, the Pacific Division, the Latin American Division, 
and the Atlantic Division. 

The CHArRMAN. But there is no domestic division in Pan American? 

Mr. Gurney. That’s right. They are purely international. 

The CHarrmMan. You mentioned a moment ago something that 
might leave a wrong impression in the record, that you would not 
take away from the Chicago Co. the $600,000 which they had accumu- 
lated in the reserve. You meant that you would not change their 
rates. You have no power to take it away from them. 

Mr. Gurney. No, we don’t. Except under the Supreme Court 
decision 

Senator SMatTHers. They are required 

The CHAIRMAN. You are required to balance that against the 
international income? 

Mr. Gurney. That’s right. 

The CHarrMan. Is that what you had in mind? 

Mr. Gurney. Well, this has to do with the subsidy need in the 
international part of each system. 

The CHarrmMan. And you were not thinking of a change of rate in 
the domestic service when you made that remark? 

Mr. Gurney. No. 

The CHarrmMan. Then you support this bill except for the retro- 
active features of it? 

Mr. Gurney. That is correct. 

The Cuarrman. And the program never began until 1951? 

Mr. Gurney. That was the first occasion. 

The CHarrmMan. Are you familiar with the debate on the Senate 
floor in regard to the appropriation bill for airline subsidies, and the 
letter that Senator Kilgore put in the record? 

Mr. Gurney. Yes, generally. 

The CHarrmMan. I want to make that a part of the record here. 
It is the extension of remarks of Senator Kilgore under the date of 
June 8. 

(The extension of remarks is as follows: ) 


RepucinG AIRMAIL SUBSIDIES 


Extension of remarks of Hon. Harley M. Kilgore, of West Virginia, in the Senate 
of the United States, Tuesday, June 8, 1954 


Mr. Kitcgore. Mr. President, I ask unanimous consent to have printed in the 
Record my exchange of correspondence with the Postmaster General concerning 
the amount of excess earnings of airmail contractors which could be applied under 
the offset principle of the Supreme Court decisions of February 1, 1954, in Summer- 
field against Civil Aeronautics Board, to reduce airline subsidy claims. 

I note that in his letter of June 5 to me, Postmaster General Summerfield 
upholds the statement of Congressman Gary and the Senator from Massachusetts 
{Mr. Kennedy] to the effect that the protests under the offset principle do total 
exactly $35,034,000. 

Furthermore, Mr. President, the Postmaster General notes in his letter that 
subsequent to the period referred to in the statements of Congressman Gary and 
the Senator from Massachusetts additional exhibits and other legal documents 
have come forward pointing to an additional $15,764,000 which could be used to 
reduce airline subsidy claims. 

That brings the total of disputed amounts to $50,798,000, and I might note 
for the record, Mr. President, that these figures more than substantiate the sug- 
gestion of the distinguished junior Senator from Massachusetts [Mr. Kennedy] 
that the airmail subsidy appropriations requested by the Civil Aeronautics Board 
could well be reduced by $50 million. 
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Mr. President, the letters which I desire to have printed in the Record are a 
copy of the letter of May 24, 1954, from me to Postmaster General Summerfield, 
and the letter of June 5, 1954, from Postmaster General Summerfield to me, 
together with a tabulation attached to the letter 

There being no objection, the letters and tabulation were ordered to be printed 
in the Record, as follows: 

UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
May 24, 1954. 
The Honorable Arruur E. SUMMERFIELD, 
Postn 1sl¢ General of the l nited States, 
Washington, D. ¢ 

DrAR GENERAL SUMMERFIELD: On page 2468 of the Congressional Record of 
March 3, 1954, appears a statement by Congressman Gary, who, as you know, 
le same position in the House that I do in the Senate, namely, ranking 
minority member of the Treasury-Post Office Subcommittee of the Appropriations 


occuple tt 


At our hearings on the Civil Aeronautics Board’s request for appropriation for 
airmail subsidies Congressman Gary’s statement has been called into question by 
representatives of the Air Transport Association and the Civil Aeronauties Board 
I would appreciate knowing from you whether the statement by Congressman 
Gary is correct, especially his itemization of various briefs, exceptions, and other 
legal documents filed by you totaling approximately $35,054,000 


If the ¢ ngressman s stateme! is not correct, could vou furnish me with the 


total figure of excess earnings of the airlines which, in the opinion expressed in 
your legal documents in the cases mentioned by the Congressman, could be applied 
under the offset principle of the Supreme Court to reduce airline subsidy claims 

It would also be appreciated if you could give us an idea concerning excess 
earnings to wl the offset principle might be applicable to subsidy claims in 
periods bs 1ent to those covered in the documents mentioned by Congressman 
Grar\ 

] i t would be greatly appreciated if you could furnish me with a list of 
the alt a avments claimed by earriers, or proposed by CAB or its examiners, 
in the ¢ s referred to by the Congressman, to which you have taken exception, 

It would be appreciated if your reply could be received prior to consideration 
of the appropriation | H. R. 8067, in the markup session of our subcommittee, 

Wit rsonal wis! I re i 

Sj ours 
H. M. Kitcore. 
OFFICE OF THE POSTMASTER GENERAL, 
Washington, D. C., June 5, 1954. 
He HlARLEY M. KILGort! 
{ ed States S 
DEAR SENATOR KILGORI My staff informs me that the figure of $35.034.000 


does represent the totalization of claims previously asserted by the Department 
in those various proceedings before the Civil Aeronautics Board referred to in 
your letter of inquiry of May 24, 1954 

1 am also informed that additional claims as to excess earnings have been or 
are being asserted by the Department in those same proceedings for other rate 
periods after more complete and detailed data are made available for analyses 
and presentation. These claims involve the past calendar year of 1953 in the 
‘ of Pan American World Airways and Trans-World Airlines, and the rate 
period commencing December 16, 1950, for Delta Air Lines, as successor in 
interest to Chicago & Southern Air Lines. Our assertions and the related airmail 
pay claims of the carriers, in accordance with your request, are set forth on the 
basis of presently available information in the attachment to this letter of reply. 

Sincerely yours, 





Artruur E, SUMMERFIELD, 
Postmaster General. 
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Post Office Department assertions and airmail pay claims of air carriers 








Total mail day Assertion by Additional asser- 
claimed by car Post Office tions by Post 
rier or proposed Department as Office Depart 
in dockets referred in ment on offset 
see footnotes your letter principl 
Delta—Latin American operation rate periods 
Nov. 1, 1946, through Dec. 15, 1950 1 $3, 662, 000 2 $654, 000 $200, 000 
Dec. 16, through Dec. 15, 1951 41, 855, 000 938, 000 
Ihe above 2 periods relate to Chicago & 
Southern and are involved in the Supreme 
Court case 
May 1, 1953, through Apr. 30, 1954 792, 000 954, 000 
Western (Supreme Court case) rate period: May 
1, 1944, through Dec. 31, 1948 § 3, 917, 361 2 350, 006 
Pan American—Atlantic rate period 
Jan. 1, 1946, through Dec. 31, 1952 71, 089, 000 5, 015, 000 
Jan. 1, 1953, through Dee. 31, 1953 15, 915, 000 1, 800, 000 
TW A—International rate periods: 
Feb. 5, 1946, through Dee. 31, 1952 54. 898. 000 12. 158, 000 
Jan. 1, 1953, through Dec. 31, 1953 8, 507, 000 11, 872, 000 
United—Hawaiian operation rate period: Apr 
40, 1947, through Aug. 7, 1952 14, 595, 503 15, 857, 000 
Braniff—Latin American operations rate periods 
June 4, 1948, through Dee. 31, 1953 11, 867, 000 1, 000, 000 ” 
Jan. 1, 1954, through Dee. 31, 1954 ' 2, 671, 000 
Total ‘ 189, 568, 864 $5, 034, 000 15. 764, 000 
CAB Order E-5793, Oct. 18, 1951, CAB Docket No. 2564; reviewed by Supreme Court 
May be increased by tax benefi In the case of Western, the Supreme Court decisic r } i : 





profit of approximately $350,000; Post Office’s brief referred to a profit of $447,000 














Additional assertion due to $200,000 error in previous computations prepared by CAB rate stafl 
CAB Statement of Tentative Findings and Conclusions, Order E-5385, May 18, 1951, CAB Docket 
2564; later affirmed by CAB Order E-5793, see note 1 above 
Computed from carrier’s domestic operation, reported net profit for the vear 1951, CAB’s recurrent 
ind carrier’s tic investment as recognized by Board in its order No. E-5869, Nov. 15, 1951, 
Dock No. 5144, for ¢ Southern, domestic operation 
CAB Statement of Provisional Findings and Conclusions, E-7738, Sept. 21, 1953, CAB Docket 
No. 6610, Delta, Latin American operations 
Postmaster General’s Answer to Board’s Order E-7738 of Sept. 21 §, CAB Docket No. 6610, see note 6 
* CAB Order E-5782, Oct. 12, 1951, CAB Docket No. 2870 et al.: re ewed } Supreme Court 
Initial decision of examiner, Mar. 26, 1954, on the consolidated Transatlantic Final Mail Rate Case, 
ABD t No. 170 t al 
rt bove figure computed from CAB’s rate staff figures of excess profit of $864,000 for Pan American’s 
Pacific division for 1953, but increased for tax benefits; and without recognition of reported losses on Pan 
American’s Alaska and Latin American divisions totaling a net of $237,000 for the same year 1953 
Che above figure computed from CAB’s rate staff figure of TW A’s, domesti Vision, excé profit of 
$5,700,000 for year 1953 but increased for tax benefit 
CAB Docket No. 2913—United’s claim, exhibit No. U (United)-3, p. ¢ it t to subsequent modi- 
fication 
Braniff’s reported break-even need, Latin American operation, for period June 4, 1 rough June 30 
1953, without additional claim for last half of 1953 and without further clair r estment and 
lated tax allowances for the whole rate period of June 4, 1948, through Dee. 31, 1953 
‘CAB Statement of Provisional Findings and Conclusions, Order o. E-8354, May 19, 1954, CAB 





Docket No. 2886. Braniff’s Latin American operation 


THE SECRETARY OF COMMERCE, 
Washington, June 21, 1954. 
Hon. Jonn W. Bricker, 
Chairman, Committee on Interstate and Foreiqn Commerce, 
United States Senate, Washington, D. C. 


Drar Mr. CuartrMan: This letter is in reply to your request dated May 11, 
1954, for the views of this Department with respect to 8S. 3426, a bill to amend 
subsection 406 (b) of the Civil Aeronauties Act of 19388, as amended 

S. 3426 proposes to amend section 406 (b) of the Civil Aeronauties Act of 1938 
so as to authorize the Civil Aeronautics Board to establish mail or subsidy rates 
by carrier divisions 

The apparent purpose of this proposed legislation is to meet the situation con- 
sidered by the Supreme Court in Delta Air Lines, Inc. v. Arthur E. Summerfield, 
in which the Court concluded that the present law requires the CAB to consider 
the subsidy need of a carrier as an entity, without separate consideration of its 
individual divisions. Because of the recent date of the Supreme Court decision 
on this subject, there has not yet been enough experience to determine the actual 
effect it is likely to have upon the development of the United States air transport 
system. For this reason, the Department has no specific comments with respect 
to this legislation. 
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We have been advised by the Bureau of the Budget that they would interpose 
no objection to the submission of this letter to your committee. 
If we can be of further assistance in this matter, please call on us. 
Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


The Cuarrman. I will ask you to explain those figures if you care 
to at this time; unless you want to study them and make a subsequent 
statement for the purpose of this record. 

Mr. Gurney. Well, I have not read 

The CHarrman. Will you do that, and give us a statement in 
explanation of them? 

Mr. Gurney. I will be glad to answer this statement, to have our 
staff check these figures and give you the best information possible. 

The Cuarrman. And you would have no objection if this bill should 
be recommended by the committee limiting the authority of your 
Board to make divisions as between international and domestic opera- 
tions? 

Mr. Gurney. That is all we contemplated. It would be very 
satisfactory. 

The CHarrMANn. Any more questions. 

No response. ) 

The CHarrman. If not, we appreciate very much your coming 
down this morning. 

Mr. Gurney. Thank you. 

(The information referred to is as follows:) 

Civir AERONAUTICS Boarp, 
Washington, July 22, 1954. 
Hon. Joun W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. Washington, BC. 

DEAR SENATOR Bricker: In connection with the hearings on 8. 2647 and 8S. 
3426, the Board has been requested, both at the time of my appearances on 
these two measures, and by letters from Senator Schoeppel, to furnish additional 
material in order to complete the rec ord. 

In his most recent letter to the Board, dated July 15, 1954, Senator Schoeppel 
summarized the requests made during the course of the hearings as to which 
material has not yet been furnished, and in addition requested clarification of 
certain of the material already furnished by the Board. 

As in previous letters we have restated the questions and indicated their source 
immediately preceding each answer, and where the reply is extensive in nature, 
reference is made to an attached appendix. 

1. In paragraph 8 (2) of Senator Schoeppel’s letter of June 5, 1954, a request 
was as follows: ‘‘Furnish statistics on the volume of service to each of the cities 
served by the North American combine in terms of revenue passengers and revenue 
passenger-miles.”’ 

In its reply of June 21, paragraph 6, the Board stated that it did not have the 
basic information from which these statistics could be compiled, and therefore 
was unable to comply with this request. Senator Schoeppel, in his letter of July 
15, 1954, referred to an article in the American Aviation Daily of February 5, 1954, 
on this subject and suggested that, if the Poard is satisfied that the article is 
substantially correct, it advise him of the fact so that the article might be used in 
answer to the question, 

(Answer: The Board has examined the article referred to, and the material is 
substantially in agreement with the first three quarterly reports filed with the 
Board by the North American group for the year 1953. These reports erroneously 
included origin and destination figures, information not required by the Board of 
these carriers. Subsequently, at the Board’s request these reports were revised 
to show the points through which traffic flowed rather than the origin and destina- 
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tion of the traffic in order to conform to the reporting standard. Unfortunately, 
these latter reports cannot be used for origin and destination purposes. The 
superseded reports, on which the article is based, are accurate so far as the Board is 
aware but because they have been revised they do not have the status of a filed 
ré port with the Board 

2. List the trunkline abandonments or suspensions for whatever period of years 
the Board thinks appropriate to review, including the date of the order and the 
carriers serving the communities before and after the abandonment or suspension 
(transcript, 8S. 3426, p. 26 

Answer: See appendix BB. 

3. Furnish the expenses of the local service carriers in prosecuting their certifi- 
cate applications (transcript, 8. 3426, p. 28). 

Answer: See appendix CC. 

4. List the scheduled airlines serving each of the top 25 traffice-producing cities 
in the United States, using the names of the 25 cities listed in appendix B, sub- 
mitted with our letter of June 9 (transcript, 5. 3426, p. 20 

Answer: See appendix DD. 

5. In his letter of July 15, 1954, Senator Schoeppel calls attention to the fact 
that the route mileages shown for the trunklines and local service carriers shown in 
appendix R differ from those shown in appendix G. As he suggests, these differ- 
ences result from using different standards for computing the mileages. Those 
shown in appendix R represent route mileages weighted in such a manner as to 
show the average route mileage operated during the year indicated, and those in 
appendix G represent certificated route mileages, which necessarily include some 
duplication of routes. Both methods of computation are in common usage, but 
as Senator Schoeppel implies, they do not lend themselves to a comparison with 
each other. Since appendix R as a whole is devised on a yearly basis, it is not 
believed appropriate to change the system of computation used therein. How- 
ever, in order to give greater utility to appendix G, we have revised that appendix 
by adding a column giving the route mileage actually operated on the dates 
indicated. The revised appendix G is enclosed herewith. 

6. In his letter of July 15, 1954, Senator Schoeppel requested that we supple- 
ment the information previously furnished in appendix Y by giving the dividend 
record, stated year by year for each of the domestic trunklines since 1938, each of 
the local service lines, and each of the helicopter lines, on one basis—per shart 
payments on common and preferred stock. He also requested that appendix Y 
be clarified with respect to the dividend record of TWA, Colonial and several of 
the feeder and helicopter lines. 

Answer: See appendix EF. 

7. Senator Schoeppel’s letter of July 15, 1954, further asked for general comment 
on the stability of airline earnings from year to year compared to those of other 
transportation industries and other utility groups. 

Answer: In the fall of 1953 the Board’s staff prepared a memorandum of com- 
ments on a study of airways user charges developed by the Civil Aeronautics 
Administration. Ineluded in the Board’s comment is a discussion of the financial 
security of the air transportation industry as compared with other regulated 
industries. It is believed that this discussion may be helpful in the consideration 
of the financial stability of the airlines compared with other utility groups. A copy 
of the Board’s staff memorandum dated November 25, 1953, is accordingly 
enclosed and marked appendix FF. Particular attention is called to the discussion 
beginning on page 5 under the heading ‘Financial security of air transportation as 
compared with other regulated industries’. 

8. During the course of the hearings information was requested as to the pro- 
cedures taken by the Board in handling the application of American Airlines’ 
exemption for nonstop service from New York to Mexico City (transcript, 5. 3426, 
p. 32). 

Answer: See appendix GG. 

9. Although not specifically requested, the Board has prepared a list of new 
companies authorized to engage in air transportation pursuant to certificates of 
public convenience and necessity issued by the Board between January 1, 1946, 
and June 1, 1954. As it is believed that this list might be helpful to the com- 
mittee, a copy marked appendix HH is enclosed, and it is requested that it be 
inserted in the record. 
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10. In his letter of June 17, 1954, Senator Schoeppel asked that there be pre- 
pared separate maps showing the 1938 routes and the present routes of Capital, 
Colonial, Continental, Delta, National, Northeast, and Western. 

Answer: The following maps are enclosed: 

Capital, appendix I] 
Colonial, appendix JJ 
Continental, appendix Kk 
Delta, appendix LL 
National, appendix MM 
Northeast, appendix NN 
Western, appendix OO 

11. List the names of the cities currently served by American, Eastern, National, 
Delta, TWA, and United (transcript, p. 875 

Answer: See appendix PP 

Sincerely vours, 
Cuan GuRNEY, Chairman. 
ided in this record which pertain to 8. 3426 o1 


rted at the point in the hearing where they were 


referred to are included in t record of the testimony on 8. 2647 





jt 1 Ippenalxe 
The Cuarrman. And I have suggested that this testimony, in 
regard to matters other than subsidies, be made a part of the record 
in the other case as well, so that we can have the whole information, 
particularly the part that Senator Schoeppel was asking about. 

Senator Scnorpre.. That’s right 

The CHarrman. Mr. Frederick E. Batrus. Have you a prepared 
statement? 


STATEMENT OF FREDERICK E. BATRUS, ASSOCIATE SOLICITOR, 
POST OFFICE DEPARTMENT, ACCOMPANIED BY EUGENE J. 
BRAHM, ASSISTANT SOLICITOR, AND EARL B. WADSWORTH, 
DIRECTOR, AIRMAIL SERVICE 


Mr. Barrus. Mr. Chairman, I'd like to state that in the short time 
that we had we have not prepared testimony. I have the letter of 
June 18 from the Postmaster General. 

The CuatrMan. That is the one put in the record. 

Mr. Barrus. That is. And it is my intention to read from that 
record 

The CuarrmMan. You may go ahead. 

Mr. Barrus. I certainly appreciate the opportunity to come here 
and present our views. I would like to read from the body of the letter 
that the Postmaster General Summerfield transmitted to this com- 
mittee. [Reading:] 

Reference is made to your request of May 11, 1954, for a report on S. 3426, a 
bill to amend subsection 406 (b) of the Civil Aeronauties Act of 1936, as amended. 
The Post Office Department is opposed to the bill because it would have the effect 
of nullifying the airmail subsidy rate-making principle presently embodied in 
section 406 (b) as interpreted hy the Supreme Court in its decision of February 1, 
1954, in C. A. B v. Summerfield, Postmaster General (347 U.S. 74 

The CHarrmMan. And that decision in effect held that the CAB has 
no power under the law to make divisions either internationally or 
domestically, as among the domestic carriers, in their various com- 
ponent parts, for the purpose of determining subsidy? 

Mr. Barrus. Well, they didn’t hold that they didn’t have the 
power to treat them as separate divisions. They held that they did 
not have the power in fixing rates to ignore excess rates on one division. 

The CHarrMan. On one division? 

Mr. Barrus. That’s right. 
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The CHarrMaANn. They had to balance the profits of one division as 
against the profits of another? 

Mr. Barrus. Excess profits. 

The CHarrMAN. Beyond reasonable profit? 

Mr. Barrus. That is correct. 

The CHarrMan. Before they could have any subsidy by way of 
postal rates or otherwise? 

Mr. Barrus. ‘That is correct, sir. {Reading 


That decision upheld the Department’s contention that when fixing the subsidy 
airmail rate for the international division of Chicago & Southern Air Lines, now 
merged into Delta Air Lines, under the present excess profits of the carrier’s 
domestie division, as other revenue of the carrier, against any computed subsidy 
need for such international division 

The reason, in short, may be found in the companion case decided on the same 
day, C. A. B. v. Summerfield, Postmaste General (347 U.S. 67), wherein the court, 
at page 71, observed, “If the carrier’s treasury is lush, the need for subsidy de- 
creases.”’ As a result, the Board is now required to revise its airmail rate order 
wherein at least $654,000 of excess profits realized during the years 1948-50 were 
not so applied. The proceeding was recently reopened by Board order for further 
procedures in conformity with the court mandate and is still pending. The 
Department is awaiting a Board order directing the carrier to return that sum of 
money already paid by the Department under the rate order so challenged. 

However, 8. 3426, if enacted, would in effect nullify the court mandate and thus 
there would be no repayment The nullity would oecur for two reasons 

First, section 1 of the bill changes the existing provisions of section 406 (b) so 
that the subsidy need of the carrier for one division may be fixed by the Board 
without regard to excess earnings of the carrier in its other division 

The Department sees no reason to change the present need standard of section 
406 (b) established by Congress in 1938 and which the Board must follow in fixing 
subsidies to be granted an air carrier from the public treasury. The present 
standard in section 406 (b) is the need of each such air earrier, together with all 
other revenue of the air carrier. 


The CHatrMan. And they did follow it down to 1951? 
Mr. Barrus. That is correct, sir. 


The need which the Board is presently required to consider in fixing subsidies 
is the need of the carrier as a whoie, based upon all, not some, of the carrier’s 
other revenues. The proposed amendment would permit the subsidy need of a 
carrier to be fixed on a divisional basis, considering only all other revenue of such 
part or division. This could result, as in the Chicago & Southern case, in a carrier 
obtaining and keeping excessive earnings in one division without adjustment, 
while at the same time obtaining subsidies for another division. 

Thus, an air carrier operating two or more divisions could obtain a windfall 
from the public in the form of a subsidy not actually required by the carrier’s 
operations as a whole. Under the present need standard the carrier will obtain a 
fair return on its entire operations; under the proposed need standard a carrier 
could obtain profits far in excess of a fair return for its entire operations through 
subsidy payments by the Government, 

Secondly, section 2 of the bill provides that the foregoing proposed amendment 
to seccion 406 (b) of the act shall be effective as to all rate proceedings pending 
before the Civil Aeronautics Board on or after January 1, 1954, without regard to 
the period with respect to which such rates relate. The Chicago & Southern pro- 
ceeding, though involving rate periods long since past and decided by the Supreme 
Court, nevertheless is again pending before the Board at the present time 

The proposed bill would also materially affect other proceedings now pending 
before the Board for past-rate periods, some of which extend as far back as Jan- 
uary 1, 1946. These other proceedings concern Braniff Airways, Delta Air Lines; 
Pan American World Airways, Trans World Airlines, and United Air Lines, where 
the issue of excess earnings of the carriers’ other divisions has also been raised by 
the Department. Since these proceedings have not yet reached the Board for 
final determination, the exact amount of publie funds involved in the issue cannot 
be stated with finalitv. However, on the basis of available data for past-rate 
periods ending December 31, 1953, the Department has asserted that a total of 
approximately $50 million is involved in the issue of offsetting excess earnings. 
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For a detailed bre akdow n of this sum, please see the Congressional Record, June 8, 
1954, at pages \4234-A4235. If the bill were passed, the issue in these proceedings 
would then be moot The enactment would thereby ur doubtedly increase postal 
expenditures, and thus the Department may be compelled to ask for substantial 
deficiency appropriations from Congress for such past fiscal years as are involve 
in these subsidy proceedings, 

Since the offset prine iple has already been affirmed by the highest court of the 
with anticipated savings of public funds, the Department, of course, is adverse 
to the legislative proposal contained in 8. 3426 which would now nullify such 
savings 

In addition to the above, the Department has another objection to the bill. 
In order to nullify the offset principle, the bill proposes to amend the present 
need language of section 406 (b) of the act Under section 406, as enacted in 
1938, the eeermeng ter General is responsible for all mail payments, both service 
pay and subsidies, fixed pursuant to that need provision. However, by Reorgani- 
ation Plan No 10 of 1953 (67 Stat. 644), a separation of subsidy from service- 
mail payments was effected. This was accomplished by providing that for services 
rendered on and after October 1, 1953, any subsidies required under the need 
provision of section 406 (b) would be paid by the Board from its appropriations. 
Accordingly, should your committee decide to approve this bill after consideration 
of our other above-stated objection, it is respectfully requested that the bill 
nevertheless be amended so as to state specifically that the bill is not intended 
in any manner to alter the principle of separate payments for subsidies and for 
airmail service compensation as presently provided by Reorganization Plan No. 10 
of 1953 

For all of the above reasons the Department is opposed to the enactment of 
this bill 

Due to the urgency of your request, this report has not been cleared through 
he Bureau of the Budget. 

And that completes the body of the report, Mr. Chairman. I’d 
like to point out that due to the urgency of the matter it was not 
cleared with the Bureau of the Budget. So we don’t have their 
views. 

The CHarrMAN. Senator Schoeppel. 

Senator ScHOEPPEL. No questions. 

The CHarrRMAN. Senator Smathers. 

Senator SMATHERS. Let me ask 1 or 2 questions. I am getting 
educated as I go along. As I understand, the CAB can authorize, or 
can grant, a permissive subsidy which would make it possible for a 
domestic airline to make up to 18 percent profit, and an international 
line up to 10 percent profit. 

Mr. Barrus. That is correct. 

Senator SmarHers. Now, if we have this airline which in its domes- 
tic operation makes 18 percent profit, and on its international opera- 
tion it broke even, under the law as proposed here it would authorize 
the CAB to give to the international division of that one airline a 
subsidy which could bring it up to a 10 percent profit for that division? 

Mr. Barrus. That is correct. 

Senator SMatHEers. Which would therefore mean that the airline 
in that year would have a total profit of about 28 percent; or if its 
domestic business and international business were equal, then with 
the subsidy they would be getting about an 18 percent overall profit. 

Is that not a fair statement and a fair figure? 

Mr. Barrus. Well, that is my understanding of the theory they 
would have if this bill were enacted. I am not so sure of how the 
percentages would work out. But they would be authorized to allow 
the domestic operation to retain the excess earning. 

Senator SMATHERS. And, of course, that extra 10 percent profit 
would come out of the Public Treasury. Is that not a fact? 
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Mr. Barrus. It would be granted through the subsidy appro- 
priations of the Civil Aeronautics Board. 

Senator SMATHERsS. And it could be granted even though the com- 
pany made on its other operation a sufficient profit which theoretically 
and actually could be considered the net operating profit for the line? 

Mr. Barrus. That is correct. 

Senator Smaruers. I don’t have any further questions. 

The CHarrMAN. Senator Schoeppel. 

Senator ScHoOEPPEL. No questions, thank you. 

The CHarrMan. We have a list of proponents of this bill. There 
are four witnesses. And there are witnesses in opposition. I am tied 
up this afternoon on consideration of the atomic energy bill. We have 
hearings every day this week. We will have to adjourn at this time, 
and set this down for further hearing at the earliest possible time. 

We will have to put it off until the first week of July. We will 
give you all adequate notice of it. We will adjourn at this time. 

(Whereupon, at 11:55 a. m., the hearing was adjourned subject to 
the call of the Chair.) 











AMEND CIVIL AERONAUTICS ACT, RELATING TO RATE- 
MAKING AUTHORITY 


THURSDAY, JULY 8, 1954 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE NO. 3 ON AVIATION, 
Washington, D. C 

The subcommittee met at 10:08 a. m., pursuant to call, in room 
G-—16 of the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker and Monroney. 

Also present: Bertram O. Wissman, chief clerk, and Edward C 
Sweeney, aviation counsel. 

The CHarrMan. We will come to order. 

First | want to put in the record a letter from Senator John F. 
Kennedy and a statement which he has submitted for our considera- 
tion. 

(Letter and statement from Senator John F. Kennedy are as follows :) 


UNITED STATES SENATE, 
Washington, D. C., June 21, 1984 
Hon. JoHn W. Bricker, 
Chairman, Senate Committee on Interstate and Fore qn (‘omme é, 
Wasi ngton, dD. ¢ 

Dear Mr. CHarrMAN: I would greatly appreciate an opportunity to file with 
your committee the attached statement for inclusion in vour hearings on S. 3426 

With best personal wishes, I remain 

Sincerely vours, 


JOHN F. KENNEDY 


STATEMENT BY SENATOR JOHN F. KENNEDY, OF MASSACHUSETTS 


Mr. Chairman and colleagues, I greatly appreciate this opportunity of making 
a statement to your committee concerning 5. 3426. 

I feel enactment of S. 3426 would be extremely undesirable for the following 
reasons: 


1. 8. 3426 WOULD REPEAL REORGANIZATION PLAN NO, 10 


Because 8. 3426 rewrites the so-called mail-pay section of the Civil Aero- 
nautics Act, section 406 (b), without making any separation bet ween compensa- 
tion for the cost of carrying the mail on the one hand, and subsidies on the other 
hand (as, for example, 8. 1360 would do), and because 8. 3426 does not even men- 
tion the gains that have already been made in separating mail compensation from 
subsidies through Reorganization Plan No. 10, approved by us at the last ses- 
sion, 8. 3426 is definitely a step backward, and would put us back in the position 
of having the Post Office be responsible for both the compensation and the sub- 
sidies, with the result that the Government would be right back where we started 
in 1949 when the bipartisan Hoover Commission first called for separation 

Separation of subsidies from airmail pay has also been called for by the following 
congressional committees under the chairmanship of men of both parties: 


80th Congress, House Post Office Committee: House Report 1958, by Mr. Rees. 
80th Congress, Senate Appropriations Committee: Senate Report 1389, by Mr. 
Cordon. 
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8lst Congress, House Interstate Committee: House Report 3041, by Mr. Beck- 


worth 
Slst (Congress Ho ise Rules Committee: House Report 3090, by Mr. McSweeney. 
8lst Congress, Senate Appropriations Committee: Senate Report 310, by Mr. 


Maybank 

81st Congress, Senate Appropriations Committee: Senate Report 1195, by Mr. 
Mc Kellar 

82d Congress, Senate Small Business Committee: Senate Report 540, by Mr. 
Sparkman 

82d Congress, House \ppropriations Committee: House Report 685 by Mr. 
Rooney 

83d Congress, House Government Operations: House Report 940, by Mr. 
Hoffman 


Therefore, Mr. Chairman, I am foreed to conclude that 5. 3426 is contrary to 
the prin¢ iples already adopted bv the above-mentioned congressional committees 
and to the President’s Reorganization Plan No. 10 already approved by us. 


2. S. 3426 WOULD REPEAL THE SUPREME COURT DECISIONS RETROACTIVELY TO 1946 


Prevent recoupment of overpayments of airmail pay and subsidies, and prevent 
recourse to the courts under the offset principle of the Supreme Court to guard 
against future overpayments 

In late 1951 and early 1952 test cases were filed by the Postmaster General in 
opposition to what the Post Office regarded as excessive airmail payments being 
ordered by the Civil Aeronautics Board. The circuit court reversed the mail-rate 
order of the Civil Aeronautics Board and following appeal to the Supreme Court, 
the Supreme Court decided 9-0 in favor of the Postmaster General in its 2 historic 
decisions of February 1, 1954, in the 2 test cases of Summerfield vy. CAB—the so- 
called Delta (or Chicago & Southern) and Western Airlines cases. 

In its unanimous opinion, the Supreme Court stated, ‘‘The ‘need’ of the carrier 
is mea ured bv the ent rety of its operations, not by the losses of one division or 
department.”’ [Italics added.] As was pointed out by the Postmaster General 
in his letter of June 18 to your committee, Mr. Chairman, if the Supreme Court 
decision in this matter were reversed, as it would be if S. 3426 were enacted, 
“Thus, an air carrier operating two or more divisions could obtain windfalls from 
the public in the form of a subsidy not actually required by the carrier’s operations 
asa whole.” It is thus evident that were 8. 3426 enacted it would cause consider- 
able additional expense to the American taxpayer in the future. 

For example, under the offset principle, now upheld by the Supreme Court, the 
Postmaster General protested less than a year ago on July 3, 1953, that excess 
earnings in the Pacific and Alaskan divisions of Pan American should be used to 
offset at least $5,015,000 of proposed subsidies for Pan American’s Atlantic divi- 
sion. If S. 3426 were enacted, neither this nor other offsets would be required 
to be made, and the public would thus be the loser. 

I ask permission, Mr. Chairman, to insert at this point in the record of your 
hearings, pages A4324—A4325 of the Congressional Record of June 8, which indi- 
cates that the total of protests already made by the Postmaster General against 
excessive airmail or subsidy payments under the principles laid down by the 
Supreme Court already total $50,798,000. 

While it is possible that under the decisions of the Supreme Court not all of 
these overpayments to the six airlines listed on page A4235 of the Congressional 
Record of June 8 could be recovered, I think it is safe to assume that a considerable 
part of the $50,798,000 of past overpayments could be recovered by the Govern- 
ment. 

Such recovery would, however, be frustrated by the enactment of 8. 3426, and 
the taxpayers would be that much poorer. 

It is, of course, completely within the jurisdiction of the Congress to enact this 
or any legislation. My recommendation, however, is that enactment of S. 3426 
would be extremely unwise because it would be a step away from economy and 
efficiency. 


3. CIVIL AERONAUTICS BOARD AUDITS ARE NOT SUFFICIENT PROTECTION 


5. 3426 would prevent the Postmaster General or other intervenors from recourse 
to the courts to protect the Government against excessive airmail payments 
or subsidies. 

On page 634 of the House Appropriations subcommittee hearings on the 1955 
budget for the Civil Aeronautics Board, my distinguished former colleague, Con- 
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gressman Rooney, developed the information that not only had the estimates for 
subsidy appropriations for the international lines been computed on a divisional 
basis in conflict with the Supreme Court decision, but also that “each division 
has covered varying fiscal periods.’’ It is thus possible for expense and revenue 
items to be shuffled back and forth between the different divisions in such a way 
as to deprive the Government of the “full benefit,”’ to quote Congressman Rooney, 
of profits of profitable divisions. On page 634 of the House hearings, the Civil 
Aeronautics Board admitted that such shuffling of expense and capital items be- 
tween divisions was a possibility, but indicated that the audit procedures of the 
CAB safeguarded the Government. 

However, very serious defects and shortcomings in CAB audit procedures were 
developed later in the House hearings, including the admission by the CAB that 
they had not yet audited the books of the company receiving the largest amount 
of subsidy, since December 31, 1950. 

The question was also raised about the subsidiaries of subsidized airlines. 
Despite the fact that section 407 (e) of the Civil Aeronautics Act authorizes the 
CAB to have access at all times to all accounts, records, and memoranda of air 
carriers and their affiliates, it is admitted on page 637 of the House Appropriations 
hearings, and on page 2114 of the Senate Appropriations subcommittee hearings, 
that never in 16 years has the Civil Aeronautics Board made any audits of sub- 
sidiaries, including subsidiaries 100 percent owned by the parent subsidized air- 
line, even though the subsidized airlines spend a great deal of money on their 
subsidiaries. 

So, I belive, Mr. Chairman, that the Government and the taxpayers and the 
Post Office Department cannot rely solely on the administrative audit procedures 
of the Civil Aeronautics Board to guard against shuffling of expense and revenue 
items between the divisions of the subsidized airlines, and to guard against over- 
payments of mail pay and subsidies. 

Enactment of 8. 3426, of course, removes the opportunity for recourse to the 
courts by the Post Office Department, the taxpayers, or other intervenors under 
the principals of the Supreme Court decisions. 

I do not believe that this right and this additoinal safeguard should be denied. 


4. S. 3426 WOULD PERMIT “TAX WINDFALLS”? IN THE FUTURE 


As a fourth and final example of where the taxpayers and the Government and 
the Post Office Department would be losers were 8. 3426 to be enacted, I make 
note of the extensive testimony developed on pages 2110-2168 by my colleague, 
the distinguished Senior Senator from West Virginia (Mr. Kilgore) on the fact 
that not only do some airlines get additional airmail subsidies to pay their in- 
come taxes, but also that some airlines receive more in subsidies specifically given 
them for income-tax purposes than they ever pay into the United States Treasury. 

It seems obvious, Mr. Chairman, that the Government can have no control 
over these tax windfalls, and cannot prevent them, unless their mail rate proceed- 
ings deal with the unit that actually files the tax return, and that unit, of course, is 
not the separate divisions but the entire corporation. 

To permit, as 8. 3426 would do, computation of subsidies on a divisional basis, 
is to invite further tax windfalls in the future in addition to those which the 
Civil Aeronautics Board has admitted to have occurred in the past. 


CONCLUSION 


Mr. Chairman, in H. R. 8067 which was considered and passed by the Senate as 
recently as Monday, June 14, 1954, it was agreed by both the House and the Senate 
that $33 million of subsidies which had been requested by the Civil Aeronautics 
Board would be withheld by the Congress from the appropriation for fiscal 1955, 
pending review of the whole situation by the Committees on Appropriations in 
January 1955. 

It would seem inappropriate for the Congress to enact legislation which would 
deprive the Government of the economies which we hope and expect to result 
from the Supreme Court decisions. 8S. 3426 would roll back the gains which were 
made over a 5-year period in the adoption of Reorganization Plan No. 10 to sep- 
arate compensation for the cost of carrying mail from subsidies and would repeal, 
retroactively to January 1946, according to the terms of section 2 of 8S. 3426, the 
very wise decision of the Supreme Court that the Civil Aeronautics Board must 
consider airlines in their “entirety”? and cannot set airmail or subsidy rates sep- 
arately for separate divisions, a unanimous decision of the Court which followed 
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well over 2 vears of continuous debate and study by the lower courts and by the 
High Court itself 

Therefore, Mr. Chairman, I hope very much that your committee will conclude 
that it is unwise to report favorably 8. 3426 


The CuarrmMan. I have also a letter from the Honorable Chan 
Gurney, Chairman of the Civil Aeronautics Board. I put this into the 
Congressional Record the other day, and it will be made a part of the 
record at this point 

Letter from Hon. Chan Gurney is as follows: ) 


Civin AERONAUTICS BoaRD, 
Washington 25, July 1, 1954. 
Hon. Joun W. Bricker, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C 


Dear SENATOR Bricker: At the hearing on June 21, 1954, before the Senate 
Committee on Interstate and Foreign Commerce in connection with S. 3426, you 
requested the Board to submit comments regarding a letter and accompanying 
table submitted by the Postmaster General to Senator Kilgore of the Senate 
Appropriations Committee indicating that, as the result of the decision of the 
Supreme Court in the C. & S. case, as much as $50,798,000 might be available in 
reduction of the subsidy requirements of several United States air carriers. The 
letter and table presented by the Postmaster General appear in the Congressional 
Record of June 8, 1954, at pages A4234 and A4235 

It is indeed disturbing that after the considerable testimony and materials that 
have been submitted on the “‘offset’’ question to the Senate and House Appro- 
priations Committees by the Board and the Post Office there should be so much 
misunderstanding and confusion. No one can presently eliminate the uncertainty 
that stems from the fact that the mail-rate cases to which the ruling of the Supreme 
Court in the C. & 8. case is to be applied are pending before the Board and will 
not be concluded for some time. Nor can anvone presently predict with certainty 
just how profitable will be the domestic operations of a particular carrier also 
operating an international division for the purpose of determining how much 
profit, if any, will be available to carry its losing foreign division. We can and 
are anxious, however, to clarify further certain points that have been the subject 
of statements appearing in the Congressional Record during recent weeks. 

1. First of all, I should like to focus vour attention on the Postmaster General’s 
$50 million figure as it might affect the Board’s request for appropriations for the 
fiscal vear 1955, since it is believed that there has been a substantial amount of 
misunderstanding on this score. Approximately $47 million of that amount 
that is, all but about $4 million—relates to periods prior to October 1, 1953, the 
date on which the provisions of Reorganization Plan No. 10 became effective, and 
hence to periods during whieh the Postmaster General remains responsible for 
the payment of all airmail pay, including subsidies. Under Plan No. 10, the 
Board is responsible for requesting appropriations and making payment of sub- 
sidies only in connection with services rendered on and after October 1, 1953. 
Obviously, therefore, the maximum extent to which any part of the $50 million 
figure could affect the Board’s request for appropriations for fiscal 1955 is approxi- 
mately $4 million. This takes full account of any elements of carryover from the 
appropriation transferred from the Post Office Department to the Board for the 
last 9 months of fiscal 1954, that is, after October 1, 1953. 

2. Further, with respect to the Board’s appropriations request for fiseal 1955, 
it is believed that there is little likelihood that the Chicago & Southern decision 
will have any material effect on the subsidy requirements for the industry as a 
whole for fiscal 1955. The details supporting this conclusion are set forth for 
each carrier in the printed copy of the hearings before the subcommittee of the 
Committee on Appropriations, United States Senate, at pages 1989 and 1991. 
\ copy of that statement is submitted horewith for inclusion in this record. 

It is common knowledge that domestic airline earnings have declined sharply 
during the past vear, and, indeed, a number of air carriers have stated publicly 
their opinion that 1954 domestic earnings will fall below a fair return on the basis 
of the rates presently in effect for the several services. A year or two ago, 
a good many carriers were earning substantially more than 8 percent on their 
domestic operations without any subsidy whatsoever. Thus, it is possible that 
for such past periods excess earnings may be available for offset against inter- 
national subsidies otherwise payable. It is apparent, however, that the current 





AMEND THE CIVIL AERONAUTICS ACT 61 


level of earnings has declined to the point where it becomes at least seriously 
doubtful whether the Board will be able to find, after notice and hearing, that 
there will be excess earnings available for offset against the subsidy requirements 
of the international divisions of the several carriers involved in pending mail rate 
proceedings before the Board. At a later date, if the earnings of the subsidy-free 
domestic divisions of these carriers again increase, it is possible that sufficient 
excess earnings will develop to justify the Board in reopening certain rates for 
appropriate adjustment. 

3. Turning away now from the relation of the $50 million figure to the Board’s 
request for apy yropris itions for fiscal 1955 to a consideration of other aspects of this 
figure, it is important to bear in mind that the Post Office Department is a full 
party to the pending proceedings in which the offset issue is present, and indeed 
was the party that was essentially responsible for taking the Chicago & Southern 
case to the Supreme Court. The figure is therefore to be considered in the 


nature 
of an assertion by an interestea party to a 


proceeding as to what it believes the 
body charged with making a decision ought to agree with. In noting this point, 
the Board, of course, does not mean to cast disrespect or impugn the motives of 
the Post Office or any other _ to the pending proceedings. It is at least an 
understandable r ‘sponsil ility of each party to put its best foot forward, just as 
it is the aporalh vility of the Board to decide cases before it in accordance with 
its best understanding of its duties under the Civil Aeronauties Act 

You must understand that there are wide differences between the parties to 
these proceedings, both in theory and the amounts of money involved. Just to 
give you an example of where a difference in theory between the Post Office and 
the carriers might spell a difference in offset of millions of dollars, the Post Office 
contends that where a carrier has excess earnings in 1 year and a deficiency in 
another year, both years being in the open-rate period, the Board should offset 
the excess earnings, but should ignore the deficiency The carriers, on the other 
hand, contend that the Board should at the very least net the excess earnings 
against the deficiencies and offset only any net excess. To give you a further 
indication of the complexities and novel character of the issues involved, it is 
interesting to note that counsel for the Bureau of Air Operations of the Board is 
contending for almost a million dollars more by way of offset against Pan American 
in the pending Transatlantic mail-rate case than the Post Office asserts. These 
and many other disputed issues must await the decision of the Board, and perhaps 
the courts. In the meantime, we urge the utmost caution in evaluating the 
assertions of the various parties involved in the pertinent proceedings and pledge 
ourselves to furnish the Congress the most balanced estimates that we can make 
and that are consistent with our statutory duty of deciding cases only after an 
opportunity for hearing has been afforded all the parties. 

1. There appears to be an unfortunate misunderstanding that in furnishing the 
$50 million figure, the Post Office was asserting that the entire amount could 
somehow be offset or recaptured by the Government We did not so understand 
it, and have received confirmation of our own understanding from the staff of 
the Post Office. While the Post Office is claiming that there is approximately 
$50 million available to offset against operating divisions for which carriers are 
requesting subsidies, it is not saying that those carriers require enough subsidy 
in those operating divisions to absorb by way of offset the entire $50 million. 
Nor is the Post Office claiming that if the entire $50 million is not absorbed by 
offset, the Government can recapture the remainder. Clarification of this point 
is exceedingly important, because obviously, for example, if a carrier should have 
$10 million in excess profits in its domestic division which was on a final, subsidy- 
free mail rate and only claims a $5 million subsidy for its international division, 
it might well lead to confusion if one talked about the $10 million, the maximum 
figure available for offset, without carefully emphasizing that the subsidy require- 
ments involved were only $5 million and that the total possible offset was thus 
limited to $5 million 

The data furnished by the Post Office with respect to United and Delta further 
serves to illustrate the danger of bandying about the $50 million figure. The 
Post Office tabulation shows that United is claiming mail pay for its Hawaiian 
operations from April 30, 1947, through August 7, 1952, of $14,595,503. For this 
period, United has received from the Post. Office Department under the rates 
fixed by the Board temporary mail pay of $2,626,918. Assuming that a fair 
and reasonable service mail rate for the period would be 45 cents per ton-mile, 
which was the rate established by the Board as a final service rate for United’s 
Honolulu operations for the period after August 7, 1952, the service mail pay due 
United would equal $1,600,052. On this basis, the subsidy temporarily received 
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by Lnited for the open rate period amounts to $1,026,866. The Post Office has 
asserted that $15,857,000 is available for offset against subsidy otherwise payable 


to United. But, since United is claiming subsidy of approximately $13 million and 
has received subsidy of onlv $1,026,866, in no sense would it be possible to offset 
the full amount of 515,857,000 of alle 1 excess earnings from the domestic opera- 
tions. Parenthetically, the Board’s staff has contended in the proceeding that 


United should receive no subsidy whatever for its Honolulu services, regardless of 
the offset issue 

The Post Office tabulation also asserts that $954,000 is available for offset on 
Delta’s Latin American operations for the period May 1, 1953, to April 30, 1954. 
However, the Board on September 21, 1953, proposed total mail compensation for 
Delta’s international operations for that period in the amount of $792,000, of 
which $62,000 was estimated to be service mail pay and $730,000 subsidy. Here 
again it w be noted that, even if the Board should ultimately find after hearing 
that excess earnings amount to $954,000, the offset can in no event exceed the entire 
amount of subsidy otherwise payable, which in this case the Board last year 
estimated t» be $730,000 

While we have attempted in this letter to clarify the most important points with 
respect to the offset issue that have recentlv come to our attention, we realize that 
there may be other points on which the committee would like the Board’s com- 
ments. We are anxious to cast whatever light we can on this very complex and 
controversial subject and will be glad to respond to any further inquiry. 

Sincerely, 


CHAN GURNEY, Chairman. 

The CuarrmMan. The first witness this morning will be Mr. Erle 
Cocke, Jr., assistant to the president and general manager of Delta- 
Chicago & Southern Airlines 

Good morning, Mr. Cocke. 

Mr. Cocker. Good morning, Mr. Chairman 

The CHarrMan. | noticed that you are accompanied by Mr. L. 
Wel h Pogue You May proceed, sir 


STATEMENT OF ERLE COCKE, JR., ASSISTANT TO PRESIDENT 


AND GENERAL MANAGER, DELTA-CHICAGO & SOUTHERN 
AIR LINES 


Mr. Cocke. My name is Erle Cocke, Jr. I am assistant to C. E. 
Woolman who is president and general manager of Delta-Chicago & 
Southern Air Lines. 

On June 15, 1954, Mr. Woolman, in testifying relative to S. 2647, 
also testified in support of S. 3426. I have had the S. 3426 part of his 
testimony separately reproduced and I request that it be made a part 
of the record in this hearing immediately following this testimony. 

The CuarrMan. It will so be made. 

(Extracts from testimony of C. E. Woolman are as follows:) 


Extracts From Testimony or C. E. WooumMan, PRESIDENT AND GENERAL 
ManaGer, Deura-Cuicaco & SourHERN Arr LINES 


May I also comment briefly upon 8. 3426, which, if enacted, would permit the 
Civil Aeronautics Board to fix mail rates for a division of an air carrier as if 
that division were a completely separate and isolated operation, as it did before 
the Supreme Court reversed the practice. It is my understanding that, in testi- 
fying before this committee, the representative of the Department of Commerce 
indicated no oppo.ition to, and the Chairman of the Civil Aeronautics Board 
supported, the passage of this bill. 

The Supreme Court recently held that the 1938 act requires the Board, in 
fixing the subsidy mail rate ‘‘need’’ of an air carrier, to look at nothing less than 
the air carrier as a whole; that is, on a systemwide basis. Pan American World 
Airways has at least 4 divisions for ratemaking purposes—1l in Latin America, 
1 in its Pacific operation, 1 in its Transatlantic operation, and 1 in its Alaskan 
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operation 


Delta-Chice 


ns World Airlines, Northwest Airlines, Braniff Airways and 
} ») 


Southern Air Lines « 








ach have 2 divisions for ratemaking pur 
poses—1 constituting domestic services and the other the international services 
of the carrier. Other domestic air carriers having ‘“‘stub-end”’ international o1 
overseas operations have had rates fixed by the Civil Aeronautics Board for 
their company systems as a whole and have not been divided into ratemakins 
divisions. The Board has established ratemaking divisions where it found tha 


conditions and different circumstances justified or required that rates be fixed 
for a division as if such division were an entirely separate 


hus, in the case which was before the Supreme Court 


* carrier operation. 


Poard had treated 





the Caribbean operations of Chicago & Southern Air Line with which Delta 
was merged last vear) as a separate ratemnaking division \fter allocation of 
investment and costs to Chicago & Southern’s Caribbean operation, the Poard 





t division as if it were an entirely separate carrier. This was justified 
ditions existing in the foreign field 
from those which existed domestically and because it wanted all of the domestic 


in the Poard’s opinion, because of different con 


tions between each other 





air carriers to have as nearly equal competitive cond 
domestically as possit le and to be on a co nparative basis 

The Supreme Court decision destroyed this divisional ratemaking procedure 
and, as a result, made it necessarv for a domestic air carrier operating substantial 
international routes to use its domestic earnings, if it has any, to support its 
financially weaker international division This has the effect of handicapping 
the domestie division of such 
and shipping public of 
afford 

The argument may seem very appealing that if an air carrier in one part of its 
makes any profit whatever it should not in some other part of it 
operations be receiving any subsidy. However appealing this proposal, it is 
deceptin e and unsound and the Board has emphatically found it to be so. Che 
only way an individual or a corporation can be expected to do well under the 
erican system is to have the incentive of benefiting from good management 
under aggressive policies, 

If an air carrier operates a Latin American division under final mail rates, it 
destroys incentive if years later any profit which it may have made under such 
mail rates in the Latin American division is drained off to support, let us say, its 
Atlantie division, for which final rates have not been set during the intervening 
time. Under the Supreme Court decision where the different divisions must all 
be offset against each other each time a rate is set, if a carrier is on subsidy in 
any division, the incentive to do well in another division will be minimized or 
destroyed Furthermore, if the different divisions cannot be treated as separate 
operations, and if offset of earnings and losses must be made as between divisions 
up until the last divisional mail rate is set, the result is to encourage a cost-plus 
method of operation in all of the divisions. What’s the use of doing well in any 
one division if the results are going to be drained off to support a less profitable 
division, perhaps years later? 

The results of the Supreme Court decision are financially upsetting 
other respects. Investors in the securities of airlines are very timid. T 
never liked this young industry too well and they have just recently begun to 
show some confidence in it. The Supreme Court decision will result in the re 
ported financial condition of all air carriers operating in different divisions through 
out the world being subject to adjustment years after publication of such financial 
information in all cases where any divisional rate proceeding is open in the mean- 
time. This is because no one can know what the offset entries will have to be 
until the Board fixes final rates for the last division of the company. 


an air carrier and deprives the domestic travelins 
j 





advantages which a stronger domestic operation would 





ope rations 





in many 
hey have 


An example of this is involved in the trans-Atlantie rate ease currently about 
to be decided by the Board for Pan American and TWA Both of these com 
panies have an Atlantic division for ratemaking purposes Rates are now to b 
set back to 1946 for both companies. To the extent that financial balance she 


and profit-and-loss statements have been published in the intervening years from 
1946 until now, representing what purported to be the financial position of divi 
ns other than the Atlantie division, it now develops that such financial reports 


t 
will have to be importantly readjusted. This sort of financial upheaval and un 
predictable flux will be about the last straw to destroy the confidence of investors 
and those airlines engaged in international operations will find it increasingly 
difficult, if not inpossibdle, to attract car ital from the investing p iblie 
On top of all of this, in a publie pronouncement, the Civil Aeronautics Board 


has declared recently that, in its opinion, its inabilitv to treat different fore 
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ing divisions of an air carrier as separate operations for ratemaking pur- 
poses will in the long run cost the Government more money—and not result in 
savins as in the first flush might seem to be the case. 

Because of the complexity and the somewhat legalistic nature of this problem, 
[ wish to submit and ask leave to attach to my written testimony as an appendix 
a somewhat more complete statement of our company’s position on this important 


measure Chis appendix contains appropriate references to and quotations from 
the pertinent Civil Aeronautics Board decisions and ratemaking opinions on this 
point 


I strongly urge vou to enact 8. 3426 and thus restore to the Board the authority 
to fix rates by divisions of an air carrier 


\PPENDIX TO STATEMENT BY C, E, WooLMan 


S. 3426 has as its objective the restoration of a construction of section 406 (b) 
of the present Civil Aeronautics Act, dealing with the establishment of mail rates, 
which the Civil Aeronautics Board has placed upon that section. Recently, the 
Supreme Court held that the former practice of the Board in fixing mail rates for 
air carriers engaged in substantial foreign air transportation by divisions rather 
} on a systemwide basis is unauthorized under the act... In referring to the 
Board’s position that prominent objectives of the act would be served better by 
setting such rates on a divisional rather than on a system basis, the Court said: 

This may eso But that is a matter of policy for Congress to decide * * weng 
S. 3426 presents that policy to Congress and, if enacted, would permit the Board 
to resume its former practice to which it has strongly adhered in the past. 
Delta-Chicago & Southern Air Lines is seriously affected by this decision. 

19; 


vear, Delta was exclusively a domestic airline In 3, and in 
1}: 





ar h Civil Aeronautics Board policy, Delta merged with Chicago & 
Sou Lines, In¢ The Board has estimated that the merger has saved 
the Government $539,000 annually which would have been required for the do- 

estic portion of services operated by Chicago & Southern. Chicago & Southern 
also operated services from New Orleans and Houston through the Caribbean 
and to the north coast of South America The decision of the Supreme Court now 


exposes Delta to the additional load of continuing to compete with exclusively 
domestic carriers and, at the same time, of financing the weaker international 
division out of domestic earnings 
It seems to us obvious that in conferring authority upon the Board in section 
106 (b) to fix different rates ‘‘for different classes of service,”’ the Congress did 
so in recognition of the widely varying circumstances and conditions that may 
exist in different parts of the country and the world, thus making it desirable to 
fix rates in different divisions (with appropriate allocations of investment and 
costs) to meet these varying conditions around the world. 
On this subject the Board has said: ‘‘We believe that the Board may reasonably 
regard domestic and international services as ‘different classes of service’ and 
’ Operating problems such as 





different air carriers’ within section 406 of the 

‘ial equipment for long over-water flights, customs procedures, 

‘urrency fluctuation and control, compliance wlth many and varied 

dealings and negotiations with foreign governments as well as the 

tion—all charac- 
: a 


the necessity for s} 





State Department, the pressure of foreign-flag carrier competi 
terize international air transportation as a separate class of service 


The Board has consistently interpreted its authority under the statute as per- 


missive and not mandatory. In the case of Pan American, the Board has estab- 
lished several divisio1 in the case of some domestic air carriers operating short- 
ib-end trans-border operations, the Board has not divided the carrier for 


rate-making purposes into divisions at all; and in case of other domestic air 
carriers engaged in substantial international operations, such as TWA, Northwest 
wiff Airways, and Delta-C. & S. Air Lines, the Board has divided the 
carrier into an international rate-making division and a domestic rate-making 
division. ! Board based its discretionary authorlty to establish these rate- 
making divisions upon the provisions of section 406 (b) authorizing it to fix 
different rates for “different classes of service.” 

We urge you most strongly to recommend the prompt enactment of S. 3426 by 
the Congress so that final rates (in the discretion of the Board) may be fixed for a 
division for the following reasons: 


the 














Delta Air I ¢. | v. Summerfield, Postmaster General, et al. (347 U. S74 (decided February 1, 1954)). 

2 At pp. 79-80 of the Court’s opinion 

Stat { provisional gs and conclusions, Delta Air Lines, Inc., mail rates, Latin American 
D CAB docket No ypted September 21, 1953, page 12, footnote 25 
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1, THE FINANCIAL STABILITY OF AFFECTED AIR CARRIERS REQUIRES ITS ENACTMENT 


The legislative history of the Civil Aeronautics Act makes it clear that one of the 
chief aims in its enactment wes to provide financial stability in the air transporta- 


tion industry. One phase of this prime objective is the development of the air 
transport industry to a point where it will be financially self-sufficient and free 
from dependence on subsidy. Currently, all but a small amount of the volume of 
operations performed by trunkline air carriers is on a subsidy-free basis. T 





Board’s policy has been to permit a domestic carrier engaged also in substantial 
international operations to operate free of subsidy domestically and thus to enjoy 
the financial stability derived therefrom and to compete with other domestic 
carriers not engaged in substantial international operations on the basis of equality. 
The Supreme Court decision if allowed to stand would destroy this practice and 
would require the domestic to be lumped in with the international operation, the 
latter of which admittedly is more costly and for the foreseeable future will 
require subsidy. 





The significance of this is particularly apparent because over 80 percent of the 
total volume of business done by TWA, Northwest Branitf, and Delta is do- 
mestic, It will not be fostering the “sound economic condition” called for by 
the Civil Aeronautics Act if the Board is to be forced to require that domestic 
carriers engaged in substantial international operations conduct such domestie 
operations on the basis of subsidy support, whereas its domestic competitors not 
engaged in international operations enjoy the financial stability of not being 
subsidized in their domestic operations. Thus, the Supreme Court’s ruling makes 
it necessary for the Board to penalize the domestic air carrier which is engaged 
in substantial international operations by requiring it to finance, out of its more 
profitable domestic operation the more costly international routes which the 
Government has found to be required 

Under the S Iipreme Court ruling, no part of the operations of an air carrier 
engaged in substantial international operations can be conducted under final 
rates until the last and most complicated division has had final rates determined. 
Thus, in a current rate case involving the trans-Atlantic divisions of Pan American 
World Airways and of Trans-World Airlines, rates still are to be fixed for a past 
period going back to January 1946. 

({n examiner of the Board has found that the Supreme Court decision will 
require the Board to determine the ‘‘need”’ of each carrier on a systemwide basis 
back through 1946, even though other divisions of each carrier were on what 
everyone thought were final rates during all or much of that time; and he has 
indicated that on reported figures for such other divisions there was a deficiency 
of earnings therein which, if found to be confirmed through new and additional 
lengthy proceedings, would require more payments by the Government in the 
approximate amount of $1,405,000 to TWA and $1,309,000 to Pan American.® 
Although still further proceedings may develop many new claims and counter- 
claims, the financial dislocations which belated readjustments in final decisions 
will cause are serious. 

The real point is that under the Supreme Court’s decision no final rates can be 
fixed until the last and most complicated rate division of the carrier’s system has 
had final rates fixed for it. This would make all profit and loss, and all balance 
sheets, financial statements of Pan American, and of each domestic air carrier 
which has one or more international rate divisions, temporary and subject to 
change as long as rates for any division of the company have not been finalized. 


2. THE SUPREME COURT DECISION LEADS IN THE DIRECTION OF A COST-PLUS 
SYSTEM OF RATE MAKING 


The Supreme Court has found that a cost-plus rate-making policy would 
not harmonize with the apparent design of the act.6 On this subject the Board 
has said: ‘ * * * Mail rate proceedings are lengthy and complex. Fixing 
rates in separate proceedings for the two divisions as separate units gives the 
carrier the incentive to maximum efficiency in at least one division until the 


rate for the other division is reached and closed. And, since the Board may 
at any time reopen the rate for either division, there is little danger of excess 
subsidy mail pay. On the contrary, to adopt a policy which would, in effect, 


preclude a final rate status for separate divisions of carriers such as Delta, would, 
by remitting the carrier to a cost-plus basis until all divisions were closed, in- 
evitably result in fixing cost-plus rates for substantial periods of time. This 


5 Initial Decision of Examiner, TransAtlantic Final Mail Rate Case, Docket No. 1706, et al., served March 
26, 1954, at pp. 116, 118 
6 Transcontinental & Western Air, Inc. v. Civil Aeronautics Board (336 U.S. 601, 606 (1949 
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vould be unso | 41 matter of yliev since s support would be likely 
) re ( hu t ¢ i of af incentive neentive to do well under 
fina ail rat “ be lost for long periods of time and the demoralizing effect 
of cost-} ( tio \ be emphasized, S. 3426 should be passed to reverse 
} = no e} Court decisior 
THE « rRUCTION PLACED UPON THE ACT BY THE SUPREME COURT WOULD 


NOT BI IN THE INTERESTS OF ECONOMY 


In this connection it should be noted that Chairman Gurney in his recent state- 





ent before tl committee relative to these hearings on ps 55 of his prepared 

resentation with respect to S. 3426 said: “* * * The Board is in favor of this 
amendment since it believes that from a point of view of air carrier economy its 
x * *)? 


former practice was sound and in the best interests of air transportation. 
Supplementing the statement of Chairman Gurney, I have included in an attach- 


ment to this statement a quotation from a public pronouncement by the Board on 
the subject... As will be shown in that attachment, the Board, in considering 
this problem (frequently referred to as the offset problem because of the offsetting 
of revenues or losses from some other division) said: ‘** * * we believe that to 
follo ‘ licy of offset can only invite serious consequences far outweighing any 
short-te dvantages the proposal may appear to have Indeed, while it may 





true that application of the offset proposal in this proceeding may reduce the 














im liat dy bill to the Government, in the long run increased subsidies are 
like to re | ither than saving ' ; 

S. 3426 s iid be passed in order to avoid this undesirable and unnecessary 
4. THE SUP! E COURT DECISION IS ADVERSE TO THE DOMESTIC PUBLIC INTERES1 

1) estic air carriers ope! ternational routes compete in their domestic 
Ssery \ I r cari rs en Isively in domestic services, International 
air services are generally economica weaker than domestic air services As a 
result, air carri ed in both types of services are, under the Supreme Court 
ruling il ( d toa constant dra ng off of their dome lic earnings to support 

ternational services On the other hand, the domestic earnings of carriers 
engaged only in domestic air vices are not subject to that diversion. 

Under such circumstances, the carrier operating both types of services cannot 

all un? ame eve ot ao ( ¢c earnings as thelr dot estic competitors and, 
therefore, cessarily compete at a great disadvantage. This condition will 
jeoparadal ze portal domestic p iblic interest objectives 

Thus, as an example, Delta competes with Eastern Air Lines. If Delta’s earn- 
ings on its sult dy-tree domestic services are to b drained off to support the less 
profitab nternational routes, then Delta is at a severe competitive disadvantage. 
It is axiomatic that domestic passenger and cargo rates must, for competitive 
reasons, be similar Thus, assuming other opportunites to be equal, the carrier 
engage both domestic and international services will have less earnings avail- 
abie than it xclusively domestic cor petitor tor newer and more modern equip- 
ment npr ved services to the public, and strengthening of its ability to raise 
capital and enl: domestic services as the demands of the business may 

wire | handicap is distinctly contrary to the domestic public interest. 
lhis is another reason why 5S. 3426 should pass. 
ATTACHMENT 

Ixcerpt from statement of provisional findings and conclusions, Delta Air Lines, 


Ine., mail rates, Latin American Operations—Adopted: September 21, 1953 


This policy reflects economic realities if the various carriers operating both 
domestic and international services are to be expected to continue to operate their 
international services. It may be noted here that it is not through happenstance 
that, with the exception of Pan American and Panagra, all United States interna- 
tional air transportation service is rendered by carriers which also operate domestic 
divisions. Rather, this is the result of a long and arduous policy development 





st t Provisional Findings and ¢ lusions, Delta Air Lines, Inc., Mail Rates, Latin American 
I CAB Docket No. 6110, adopted September 21, 1953, p. 14 
‘ te t Provisional Fir ‘ i Conclusions, Delta Air Lines, Inc., Mail Rates, Latin American 
D> CAB Docket N 110, adopted Sept. 21, 1953, pp. 10-13 
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participated In by all t ranches of the Government Having adopt 1 the polic \ 
that the objectives of the act, the national interest, and the publie convenience 


and necessity would best be served bv a system of rezulated competition in inter 


t 


nat 


ional air transportation ' in contrast to the so-called chosen instrument, 
milar considerations have moved the Government to adopt the policy of certifi- 
ating domestic carriers to perform international services Thus, in the Nort! 


l i 


Atlantic Route case t he Board emp asized the experience of the domestic 





operators, their existing organizations of trained personnel, and their ability to 
promote and develop the international service through their domestic systems, 
in deciding that the public convenience and necessity would best be served by 
certificating domestic carriers to operate transatlantic routes. This policy was 
approved bv the President and was implemented in later route eases in which 
Braniff and C. & S. were certificated to Latin America, and Northwest across the 
Pacific (nd, as indicated above, the international services of these carriers have 








been regarded as separate ratemaking units for which separate final mail rates 
have been established 

‘It is against the background of this carefully and deliberately developed policy 
of long standing that the impact of the offset proposal must be weighed So 
viewed, we believe that to follow a policy of offset can only invited serious conse- 
quences far outweighing any short-term advantages the proposal may appear to 
have. Indeed, while it may be true that application of the offset proposal in this 
proceeding may reduce the immediate subsidy bill to the Government, in the long 
run increased subsidies are likely to result rather than savings. In the first place, 
Delta, as well as the other carriers similarly situated, may well be induced to 


withdraw from international operations. At present, no United States inter- 
national carrier is able to operate without subsidy " and this condition may 
prevail during the foreseeable future. In contrast, the domestic services of many 


of the carriers operating internationally have reached the point where they require 
no subsidy. Included in this category is Delta, here involved, which is in a posi- 
tion to produce adequate earnings on its domestic division, without Government 
subsidy Faced with a policy which would drain such earnings from its domestic 
division, which it has developed to a stage of self-sufficiency, it is not unlikely 
that Delta as well as other carriers would be reluctant to continue international 


service 


Delta’s domestic competitors who do not operate international services are 
In a position to utilize domestic earnings to improve their service, add new equip- 
ment, and engage in promotional activities, while with an offset policy Delte’s 
earnings would be utilized to support its international service. Its domestic 
competitive position, under such circumstane would certainly deteriorate with 


the result that the carrier would cither seek to withdraw from international opera- 
tions or would reach a state where its domestic service would again require sub- 


vould earriers in a position to effeet mergers which would otherwise 





ne ubsidy bill 1 expected to press for such cor solidations. \ graphic 
example is Western Airlines, a domestic carrier operating under a subsidy free 
with Pacific Northern Airlines, a Territorial carrier having an estimated annual 
subsidy need for its States-Alaska service of $777,000, if an offset principle is to 
be applied 

‘Assuming that Delta should follow the cour we have indicated following 
adoption of an offset principle, and be permitted to abandon its international 
service, a replacement would have to be found either in the form of a new carrier 
or an existing carrier operating in the same area. The first alternative would 
tend to increase the subsidy bill since the savings inherent in a single established 
organization operating two divisions would not be present. Parenthetically, it 
may be pointed out that no question of offsetting domestie earnings could arise 
in these circumstances Likewise, the experience and know-how of an established 
carrier would be lacking. On the other hand, to replace the service with an exist- 
ing carrier Would inevitably tend to limit all American-flag service to one carrier 
in conflict with the policy of competition which has been so laboriously evolved. 
Clearly the reversal of so well established a policy should not be done indirectly 
through a mail-rate proceeding not subject to Presidential review and approval.” 


mail rate, which has indicated that it is no longer interested in a possible merger 









American Export Airlines, Transatlantic Service, 2 C. A. B. 16 (1940 

Northeast Airlines il., North Atlantie Route ease, 6 C. A. B. 319 (1945 

Except “stub-end” services such as those operated by American and National which are not truly 
international services as we are discussing them here, 

Che subsidy bill to the Government for the domestic services of C. & S. is estimated to have been reduced 
by $539,000 annually as a result of the Delta-C. & S. merger 
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As Mr. Woolman’s testimony points out, the enactment of S. 3426 
would permit the Civil Aeronautics Board to resume its carefully 
considered practice of fixing mail rates for international services in the 
way in which that Board thought Congress intended them to be fixed. 
The Supreme Court in the Chicago & Southern case—Delta Air Lines, 
Inc. v. Summerfield, Postmaster General et al. (347 U.S. 74, Feb. 1, 
1954)—-while disagreeing with the Board’s view of the proper construc- 
tion of the Civil Aeronautics Act, did not disagree with the Board’s 
position that major objectives of the act would be served better by 
setting subsidy mail rates for air carriers engaged in substantial 
international operations on a divisional rather than on a systemwide 


basis. The Supreme Court in recognizing this Board’s view said: 
This may be so. But that is a matter of policy for Congress to decide * * * 


Delta Air Lines, Inc. v. Summerfield, Postmaster General et al., 347 U.S. 74, Feb. 
1, 1954). 

5. 3426 would restore to the Board the authority which it has felt 
essential to achieve such prominent objectives of the act. The 
attachment to Mr. Woolman’s statement sets forth a quotation for a 
Board rate case which shows the reasons for the Board’s position. 

Some opponents of S. 3426 have contended that enactment of the 
bill would repeal the provisions of Reorganization Plan No. 10 which 
provides for the separation of service mail pay and subsidy. We do 
not understand that the bill would have that effect. 

Reorganization Plan No. 10 effected the separation of service mail 
pay and subsidy by providing for a transfer to the Civil Aeronautics 
Board of the function of the Postmaster General under section 406 
of the act with respect to paying to air carriers such portion of mail 
compensation fixed by the Board as represented the subsidy element. 
S. 3426 does not deal with this separation of the functions of payment 
which was made by the plan, but would only make certam amend- 
ments in the language of section 406 (b) of the act which prescribes 
the standards to be used for determining the amount of mail com- 
pensation. The separation in the functions of paying effected by 
plan No. 10 would remain unchanged as would the resulting separa- 
tion of service pay and subsidy. 

If there is any doubt in the committee’s mind about this, it would 
be a simple matter to add language to the bill expressly stating the 
intention to avoid any remote possibility of implied repeal of Re- 
organization Plan No. 10. 

Some opponents of S. 3426 may take the position that certain of 
the Board’s past decisions have been in accord with the Supreme 
Court ruling to which I have referred and contrary to the purposes 
of S. 3426. This is not the case. I will speak briefly of the only 
two questionable decisions. 

When the Board was established in 1938, it inherited a system of 
contracts between carriers and the Post Office Department where 
separate rate was applicable to each of several routes which a carrier 
might have. The Board, however, in one of its domestic rate cases 
Chicago & Southern Air Lines, Inc., Mail Rates for Routes Nos. 8 
and 53 (3 C. A. B. 161, 190 (1941))—undertook to determine airmail 
rates on a systemwide basis for operations of a particular domestic 
air carriers. 


That carrier had two separate routes, No. 8 and No. 53—route 


» 
) 
No. 53 was consolidated into route No. 8 prior to the merger of 
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C. & S. with and into Delta. On No. 53 the Post Office Department 
had not vet given the carrie any mail to carry The Board found 
that it had authority to include the “need” of the carrier over its 
entire domestic system—including operations on route No. 53—in 
fixing the mail rates. In doing so, the Board made certain statements 
to the effect ths aul he ‘“need”’ referred to under section 406 (b) of the 
act is to ‘‘the air carrier as a whole.”’ But the Board clearly did not 
attempt to determine, and the issue was not before it, as to whether 
it could have fixed a final divisional rate for route No. 8 alone 

Another case which opponents of the bill may cite is that of Pan 
American Airways, Inc., Alaskan Mail Rates (6 C. A. B. 61, 1944 
In 1939 the Board had instituted a proceeding to establish mail rates 
in what came to be known as the Latin American Division of Pan 
American—Pan American Airways, Inc., Latin American Mail Rates 
Case 3 A A A. B. 657, 1942). During the pendency of the proceeding, 
Pan American continued to receive mail compensation in that division 
under the old contract rates in force when the Civil Aeronautics Act 
took effect in 1938. The Board determined that, during the pendency 
of the proceeding, Pan American had received excess mail pay in that 
division over and above the amount which would have permitted it 
to break even in that division and earn a reasonable rate of 10 percent 
on its investment therein. The Board noted its power to recapture 
this excess money from the carrier, but determined that to take the 
money away from the carrier would be upsetting financially and bad 
policy 

Accordingly, the Board, in its opmion indicated that the excess 
earnings instead of being recaptured would be left with the carrier if 
placed in a special reserve account—upon which periodic reports to the 
Board would be made—and would be taken into account to reduce 
any “need”? which the carrier might later show in other operating 
divisions. That decision cannot be claimed to be at variance with the 
Board’s practice ol determining mail rates on a divisional basis in 
wpy ropri ite cases where the Board determines that course to be p! * pe r 
and desirable. The Board in effect, in that case, required the carrier 
to establish something like a trust fund in its Latin American division 
Wnings acquired during the pendency of the divisional 
rate case were placed in trust in lieu ee being recaptured immediately 
but with full notice that the excess temporarily permitted to remain 
with the company would be offset “hn a later divisional rate case. 
This was done The Latin American case was later reopened and 
ultimately decided simultaneously with the Alaska Mail Rate case 
in 1944. Pan American Airways, Inc., Alaska Mail Rates (6 CAB 61, 
1944). . 

We have noted that Pan American World Airways, Inc., is scheduled 
to offer testimony in opposition to 5. 3426. We are unable to under- 
stand how Pan Am erican’s opposition could be directed toward any 
past period. Therefore, it is assumed that the future is their primar 
target. Here, again, it is not easy to see why future operations ake rT 
final divisional rates in their various divisions over the world is not in 
Pan American’s interest, as well as greatly in the public interest. 

The enactment of S. 3426 would eliminate for Pan American to the 
maximum extent possible the cost-plus system of operation and 
would provide a clear field for healthy incentive to do well under final 
rates. On the other hand, failure to enact S. 3426 will cause domestic 





* 
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air carriers who are engaged in substantial competitive international 
operations to be handicapped by the necessity of financing inter- 
national operations out of earnings realized from fares paid by domes- 
tic travelers and shippers. Under this view, opposition to S. 3426 
amounts to a resurrection of the chosen instrument question. In that 
contest, it would be Pan American’s hope that its United States air 
carrier competitors in the international field who also have domestic 
operations would be forced out of the international field. It would 
suggest that the Nation’s basic international air policy of having more 
than one United States air carrier operating in the world beyond our 
immediate perimeters is to be reversed, not through conscious, delib- 
erate decision, but through the indidental consequences of a reversal 
by the Supreme Court of the Civil Aeronatuics Board’s practice of 
fixing mail rates by divisions in cases where the Board finds that 
course to be appropriate. 

We urge upon this committee and upon the Congress that they 
should not agree to any such future program, jeopardizing as it would 
the Nation’s international air policy as well as the large investment 
and effort, by both the Nation and private air carriers, which have 
gone into building up of routes in the foreign field by domestic United 
States air carriers authorized to do so under this policy. The passage 
of S. 3426 would leave the United States exactly where it was while 
the present policy of controlled competition was being evolved. 

Unfortunately, the impression has been spread that the enactment 
of S. 3426 would wipe out claims arising under the Supreme Court 
decision in the amount of $50 million. 

Nothing could be further from the truth. 

This impression, or, I should say, this misimpression, has been 
accentuated by a letter dated June 5, 1954, from the Postmaster 
General to Senator Harley M. Kilgore, which was introduced by the 
Senator, together with related material, at page A4234 of the Congres- 
sional Record for June 8, 1954, and by Senator John F. Kennedy’s 
statement to this committee on June 22, 1954. 

The CuarrmMan. Those are the statements I presented in the Record 
a while ago. 

Mr. Cocker. The Postmaster General, in his letter to Senator Kil- 
gore, sets forth a table showing assertions by the Department under 
the offset principle for past periods which total something over 
$50 million. 

In the case of Delta-Chicago & Southern Air Lines, his letter 
indicates aggregate offset claims of $2,746,000. The amount actually 
involved in the Supreme Court case was a maximum of $654,000. 
With respect to the balance of the amount in the case of Delta-Chicago 
& Southern, we felt so deeply concerned as to the misleading nature 
of the claim as to write a letter of protest to the Postmaster General 
with a copy to Senator Kilgore requesting him to insert it also in the 
Congressional Record. 

I request that a copy of Delta’s letter dated June 22, 1954, to the 
Postmaster General and a copy of the Postmaster General’s letter to 
Senator Kilgore dated June 5, 1954, on these matters be made a part 
of the printed proceeding to follow my testimony. 

The CuarrMan. It will be so ordered. Ido not think it is necessary 
to recopy the letter. 

Mr. Cocke. All right, sir. 


(Correspondence referred to is as follows:) 
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JUNE 22, 1954 
Hon. Arruur EK. SUMMERFIELD, 
Postmaster General of the United States, 
Washington, D. C 


Dear GENERAL SUMMERFIELD: We of Delta-Chicago & Southern Air Lines 
have been most concerned by your letter of June 5, 1954, to the Honorable Harley 
M. Kilgore, which Senator Kilgore inserted in the Congressional Record of June 8, 
1954, at page A4234. Our apprehension arises from the fact that, at least with 
respect to Delta, your letter treated as established fact matters which are the 
subject of current consideration in pending proceedings before the Civil Aero- 
nauties Board and which involve questions both of law and of fact. 

We wish to refer to the specific items concerning Delta which were listed in 
your above-mentioned letter and to offer our comments with respect to each such 
item: 

1. Your letter lists $200,000 as one amount being asserted by the Post Office 
Department as a claim against Delta on the “offset principle.’”’ We respectfully 
submit that this is not a proper statement of the facts of this matter. 

At the prehearing conference on the remand of the so-called Offset case (Delta 
Air Lines, Inc. v. Summerfield, Postmaster General, et al., 347 U.S. 74, decided 
Feb. 1, 1954), recently held by an examiner of the CAB, there being present repre- 
sentaives of the Post Office Department, Delta and the CAB, a point of inquiry 
was raised by the representative of your Department as to why certain dollar 
figures contained in a stipulation entered into in the Offset case in 1951 by repre 
sentatives of the Department, the CAB and Chicago & Southern Air Lines (Delta 
being the successor in interest of Chicago & Southern) differed from the experi- 
enced earnings and losses reported to the CAB in published Form 41 reports. 
At that prehearing conference no one was able to explain with finalitv the apparent 
variance in these figures, and the conference was continued until the carrier and 
the staff of the CAB could independently analyze the stipulation and the filed 
reports and satisfy the Department 

Pending such analyses and explanation, there was no final claim made by the 
Department—nor was there any notice given that a firm claim would be made— 
for that amount against our company irrespective of what the explanation of the 
apparent discrepancy might be. It is not proper to unintentionally mislead 
Senators as to the dollar value of claims and assertions made under such cireum- 
stances. 

2. The letter of June 5, 1954, also lists $938,000 as being an additional claim 
asserted by the Department against Delta on the “offset principle’ covering the 
period December 16, 1950, through December 15, 1951. This claim is based on 
the theory that upon the remand of the Offset case to the CAB by the Supreme 
Court the “future period” beginning December 16, 1950, is open for review as 
well as the “past period’ ending December 15, 1950. 

Your letter does not mention the fact that the Department’s right to secure 
any such offset for a “future period” is being strongly resisted by Delta on the 
legal grounds that this issue is not before the CAB on remand. Delta contends, 
and has so advised your representatives, that in its appeal to the Supreme Court 
the Post Office Department abandoned any claim it might theretofore have had 
in mind with respect to such a “future period.’’ Furthermore, at the recent 
prehearing conference before the CAB examiner, your representative expressly 
made no claim for any period after October 1, 1951, whereas the letter of June 5, 
1954, purports to include an asserted claim covering a period ending December 15, 
1951. 

Here again we feel that it is most unfair to Delta, and to the industry as a whole 
for the Department to publicly state an asserted claim without even referring to 
the existence of a serious legal issue as to the validity of such a claim. 

3. Your letter also lists the sum of $954,000 as being an additional claim as- 
serted by the Department against Delta on the ‘“‘offset principle’’ for the period 
May 1, 1953, through April 30, 1954. This asserted claim, we assume, is based 
upon the theory that in its domestic services at one time Delta was expected to 
earn $954,000 over an amount calculated as sufficient to afford the carrier an 8 
percent rate on its allocated domestie investment, which amount should be offset 
or refunded to the Government despite the fact that Delta was operating on the 
same compensatory (nonsubsidy) domestic mail rates established for all other 
carriers of its class during that period. 

Your letter does not reveal the fact that the domestic earnings from which 
the CAB originally derived that $954,000 figure were estimated only, such esti- 
mates having been made before May 1, 1953, the date of the actual merger of 





AMEND TH CIVII AERONAUTICS A 














( . d ‘ ( RB ; ipa oO ( 
! id sil rate f merged 
\ ! ' 1 a) Ss tar 1954 has 0 
1 ca and rel I) 1,didt i l ke domestic 
like ( ( cl ited prior to t nerge! 
SO54 000 I i ed I intor i Vas, 
1 lili ‘ ( readilv available t our uff 
rcompa Is req ) i | licly f nancial reports on 
1 roe ri ba CA 
! ‘ Ju », 1954, i ‘ ! uble which isa 
‘ vea | Pota pay cl 1 by the carrier or 
for Delta for e peri May 1, 1953, through April 30, 1954, is 
$792.000 ount whiel Department now asserts as an off und which 
1) ( | ically expect Ser r Kk x » add to the aggregate 
$954,000 It is xplained, no oO inderstand, how 
ep could assert a ¢ mol in t! il mail pa ight by 
\\ « t orously remonstrate against wha ve are certal Is a ¢ mpl tely 
ge f ( r hi ottic 1 i evood name 1 nannerl which 
i ba ( ia 1 eor pic re We ca belie v« hat the full 
! ‘ our letter to Senat KK re Were realized \ rge you in all 
rn ( 1a supplement ( ! he Senator, correcti some of the mis- 
have is f e Jur » |e er, and we urge hat ve request 
aS ert such sup} ‘ ‘ il i e Cor s il Record 
\ ‘ ecifically call te e facet that De Is Without a basis 
ppropriate recognition in the premise If you will examine the history of 
‘ i it 1 ithat it has consistently bee a iow cos efficient « perator d 
( ‘ ( his Gover! ( inv O Lost ears rougt our D 
} Oo! ly 1 coura vy buile 1 ransport stem for 
he ( ri ere nT the ommeree ot th | nited 
~ ‘ the tik il de se and ( stal service ] iddition, whe it Was the 
Cn er! ( ! 1 e ( AB { ir ner rs f alr 
‘ further stre ‘ ‘ i ns al Dp s em, Delta 
1 Chi vs I \1 | olle e Ma | hod \ccording 
( ( é l ( ( I ited is > the pa ers of 
{ ‘ ) i SD OOO | \ ( e been 
( r ( ( oT 4 ea Y So her \ir Li { 
é ) i¢ I ( ermined 
‘ ee! i ( ‘ er ( «A er! nter 
i he! e,a e 1951, Del ope is 
( ( er ce ite Tree 
\\ rr ( ‘ De and abo the 
era ( eri ‘ mera eat- 
( ‘ Le I Ss if ( Jt ( 19 j 
Ve 


Mr. Cocker. The Civil Aeronautics Board was requested by the 
chairman of this committee to supply its analysis of the above- 
mentioned table purporting to show the $50,000,000 of allocated 
claims. This has now been done as shown by Chairman Gurney’s 
analysis which shows that there is no reasonable basis for such 
assertion. 

Mr. Cocke. We understand that the CAB was requested by the 
chairman of this committee to supply its analysis of the above-men- 
tioned table purporting to show $50 million of alleged claims, and we 
feel confident that when such an analysis is submitted to this com- 
mittee, will show that there is no reason: ble basis for any such 
assertion We feel strongly that it is wrong to spread the impression 
that the Supreme Court decision, if allowed to stand, would even 
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remotely approach having the effect for the past periods in question 
el: eal by the Post Office Department 


Regardless, however, of the exact amount which ae would 
be involved under the offset principle for past periods, it is obvious 
that the future, with its recurring annual issues, is of ‘aes createst 
importance The application of the offset principle t O past periods 


and the total of the claims mentioned above with respect to the past 
periods, however modified they May be, should not affect the issue 
of whether 5S. 3426 should be enacted for the future 

The CAB has clearly expressed its opinion, based upon many years 
of regulatory experience, that the cost-plus principle of operation is 
most undesirable and the Supreme Court has declared that operating 
on 2 cost-plus basis is contrary to the fundamental purpose of the 
Civil Aeronautics Act —Transcontinental & Western Air, Ine. (336 U 
S. 601, 1949). The decision in the offset case will accentuate the 
periods during which cost-plus operations are involved. 

The gps gar Court’s decision requiring domestic air carriers 
engaged in substantial international services to use domestic profits 
in good years for the support of international divisions will weaken 
the domestic service of such carriers and prevent them from ace umu- 
lating reserves out of earnings, as domestic carriers not engaged ji 
international operations will be permitted to do. Furthermore, the 
domestic passengers and shippers will be prevented from enjoying 
reduced fares or may even be required to pay higher fares if the drain- 
ing off of domestic earnings to support international operations 
requires that course of action. These results are not in the public 
interest. Where the CAB finds that a carrier has sufficiently large 
international operations to justify the fixing of airmail rates by 
domestic and international divisions, it should have the power to do so. 

In addition, certainly no one can be so optimistic as to think that 
all times in the future will be good for air carriers and that we will 
not have any bad years. If domestic carriers engaged in substantial 
international operations are not permitted to accumulate their do- 
mestic earnings as reserves in good years so that they can stay off 
domestic subsidy in bad years, the overall result will not be a simple 
savings in international subsidy alone. The result is more apt to be 
an increased burden to the taxpayer through a domestic subsidy 
operation in bad years and, in any event, higher rates and fares for 
domestie passengers and shippers than they would otherwise be 
required to pay. This certainly is undesirable and can be avoided 
by the enactment of S. 3426. 

It is of the greatest importance to keep in mind that S. 3426, if 
enacted, does not compel the Civil Aeronautics Board to do anything. 
It merely authorizes the Board to fix rates by divisions where it 
find that course of action to be in the public interest. 

S. 3426, if enacted, would (1) permit the Board to achieve major 


objectives of the Civil Aeronautics Act which the Board believes the 
Congress intended; (2) reduce the periods in which the carriers will 





otherwise be engaged in cost-plus operations; (3) permit the domestic 
traveling public to benefit from stronger domestic divisions of those 
carriers which also have substantial international services; (4) permit 
such carriers to compete domestically on an equality with other 
carriers engaged exclusively in domestic operations; (5) permit the 
Congress and the public to know exactly what the important inter- 
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national operations cost rather than have such costs confused with 
domestic divisions; and (6) save the Government money in the long 
run. : 

Thank you. 

m ; ‘ ‘ : 

Phe Cuarmman. Thank you very much, Mr. Cocke. The testi- 
mony you have presented here will be printed in full in record as well 
as the statements attac hed to your testimony. 

Have you any questions, Senator Monroney? 

Senator Monroney. No, Mr. Chairman. 

The Cuarrman. Thank you very much. 

Mr. Cocks. Thank you, sir. 

The CHarrmMan. I have a letter here that 1 want to make a part 
of the record from Mr. R. S. Damon, president of Trans-World Air- 
lines, Inc. The letter is under date of July 2, 1954. 

(Letter from president of TWA is as follows: ) 

TRANS-WoORLD AIRLINES, INC., 
New York, N. Y., July 2, 1954 
Hon. Joun V. BrIcKER, 
Senate Office Building, Washington, D. ¢ 

Dear Senatror Bricker: My apologies for the delay in answering your letter 
of June 17, with respect to the hearings you are conducting on 8. 3426. 

Mr. Warren Lee Pierson, chairman of the board of Trans-World Airlines, has 
already prepared to appear to represent our company before your committee and 
I am sure he will express all important views we have on the subject, but I ap- 
preciate greatly your offer to me and know you will be thankful that I will not tie 
up your time unnecessarily by supplementing Mr. Pierson’s testimony. 

Sincerely, 
R.S. Damon, President. 

The CuatrrMan. Mr. Warren Lee Pierson, chairman of the board 
of Trans-World Airlines, Inc., will be the next witness. 

Good morning, Mr. Pierson. 


STATEMENT OF WARREN LEE PIERSON, CHAIRMAN OF THE 
BOARD, TRANS-WORLD AIRLINES, INC. 


Mr. Prerson. Mr. Chairman, I was privileged to be here on June 
22, and heard the testimony of Senator McCarran and Chairman 
Gurney of the Civil Aeronautics Board in favor of Senate bill No. 
3426. I share their views generally, and will not take up your time 
with a detailed repetition of them. 

However, | cannot understand Chairman Gurney’s suggestion that 
the bill be amended to remove its retroactive features. It seems to 
me that, in good faith, something like this bill should be passed im- 
mediately to clarify pending cases, whatever Congress may decide is 
wise for the future. I should like to devote my comments today 
primarily to this point. 

Chairman Gurney told this committee that the Board wished to 

treat airlines on a divisional basis as is contemplated by S. 3426. He 
explained this position as follows: 
* * * the Board was motivated in making these decisions by a desire to have all 
domestic airlines on an equal footing, to Keep each of them with the proper in- 
centive for making profits, to give each of the domestic carriers a chance to keep 
a good, stable financial picture so that they would be able to stand rate reduction, 
be able to compete on an equal footing with the other domestic carriers. If we 
siphon off profits from domestic divisions as Senator McCarran put it, to subsidize 
the international division then they, of course, are not on an equal footing. 
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I agree with what the Chairman said. It makes sense. But in the 
face of that explanation, why does the Board oppose the retroactive 
application of the bill? Is it sound to siphon off past domestic profits 
but not do so in the future? We think the bill is correct as written. 

Chairman Gurney explained the Board’s opposition to the retro- 
active feature of S. 3426 in these words: 

* * * until the Board issued its decision in the C. & S. case, there was at least 
as much indication in its previous decisions that in the exercise of its discretion 
it would offset as that it would not. 

Consequently, this is not a situation where a person has been so innocently and 
badly led to rely to his serious prejudice that the unusual remedy of retroactive 
legislation is called for. (R. 17). 

My own experience on this particular matter indicates that the 
Chairman must have been under some misapprehension as to the 
events that took place prior to his association with the Civil Aero- 
nautics Board. 

From 1947 to the date of the Supreme Court case in 1954, TWA 
was told that rates must be made separately for its domestic and 
international routes and that the carrier’s operations would not be 
considered on a system basis. On March 14, 1947, TWA filed 
petition for a change in its domestic rates. It requested that the 
change be made retroactive to January 1, 1946 as well as for the future. 
The Civil Aeronautics Board denied our request for a retroactive 
adjustment. In its opinion dated December 2, 1947 the Board 
acknowledged that TWA had asked 
for a review of its system rates but held that the Board’s previous action in setting 
a final domestic and a temporary international rate for TWA’s two divisions 
has the effect of a determination that TW A’s domestic and international operations 
are separate units for rate-making purposes (8 C. A. B. 685 at 702-708). 

Accordingly, in the domestic rate case that followed the Board 
applied its theory of dealing with our domestic route as a “separate 
ratemaking unit’? and insisted that our domestic rate would be 
exactly the same as that paid to other domestic carriers in the so-called 
Big Four group which had no international operations. 

The dec ision in this case resulted in a return of only 2.9 percent on 
the company’s domestic investment from 1947 through 1950. 

Similarly, throughout the 8-year period in which our international 
rate case has been pending, the Board and the Board’s staff in orders, 
exhibits, memorandums and briefs have consistently taken the position 
that the international division would be treated as a separate unit for 
ratemaking purposes. Throughout this period there has been positive 
indication that the Board would not offset earnings of one TWA 
division against the need of the other. 

The Supreme Court decision, however, is that the Board has improp- 
erly treated TWA’s international and domestic divisions as entirely 
separate for ratemaking purposes. The brief of the Board’s counsel 
in our pending Transatlantic Mail Rate case, which we received 
last week, agrees that under the Supreme Court decision “the Board 

‘an no longer view TW4A’s two divisions as entirely separate entities.”’ 

In summary, Mr. Chairman, the situation is this: In the past the 
Board treated TWA’s domestic and international divisions as “two 
separate entities’ for ratemaking purposes. Therefore, I disagree 
with the CAB’s position that we were not misled. I believe that 
this is a situation in which we have been misled and the remedy of 
retroactive legislation is called for. 
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* to any 
‘he Board 
ier but they 
think the effeet would be a crippling one from which the carrier 
ould not be able to re Phe Board in effect told you they may 
cing a knife in us, but that they would miss the heart. 
We would just as soon not run thi risk 

Under the Supreme Court decision the Post Office Department now 
el is that thy adomestic profits of only th , last 
ised to offset our need for international mail pay for the past & Vvears, 
overlooking domestic losses of earlier vears We are confident that 
the Supreme Court decision cannot lead to any such distorted and 
infair result as this. Unhappily, some of the members of the CAB’s 


own rate staff have also adopted an illogical interpretation of the 
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2 or 3 vears should be 
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Supreme Court decision If the views are pressed, there is sure to 
De 2 tong per riod of litigation before the matter can be finally deter- 
mined 

l am sure that when you have heard the circumstances you will 
agree that TWA should not be required to go through another 3 or 
+t years of contest before the Board and the courts to obtain final 
rates on our international division. No final rate has been established 
since the beginning of operations on February 5, 1946—more than 
8 years ago—so that we do not know what our mail compensation 
has been for any part of this period. 

The evils of temporary rates over long periods are fairly obvious: 
It is difficult to finance: we cannot plat for expansion through the 
purchase of new types of equipment; and, perhaps worst of all, we 
are unable to give stockholders a clear statement of our condition 
and earnings 

\fter consideration of these evils, the Joint Senate and House 
Congressional Aviation Policy Board, established by the 80th Con- 
rress, made the following strong recommendations in their report 
issued in early 1948—and I quote: 


99. W t irther delay the Civil Aeronautie Board should establish 
perma t rates for the carriage of mail internationally b United States 
( 
in-flag international air carriers are operating under temporary rates 
1 consequence are unable to ascertain their exact financial con- 
riven time Sufficient experience has now been gained in inter- 
| operations to Warrant the early establishment of “permanent” rates. 


The members of that congressional board would be surprised to 
learn that today 6 years later—the situation as to TWA’s interna- 
tional operation has not changed. We have never had a permanent 
rate from the inauguration of operations in 1946 to the present date. 

Time and again throughout the years, we have urged the CAB 
to determine a final and equitable rate for our international services. 

Three vears ago, pending determination of a final rate, TWA was 
Placed on a sharply reduced temporary rate which was consciously 
designed to yield no return on the investment of some $30 million in 
our international division. Accordingly, although our operations are 


generally agreed to be highly efficient, we ran our entire international 
services in 1953 at a loss of $155.000 due to this rate policy. This 
situation is most difficult to explain to stockholders and others in- 


erested 1 our company. 
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| do not intend to plead the Mequlty of our mail rates before this 


committee, because the Civil Aeronautics Board is the proper torum., 
i have mentioned the forecomg facts only EQ 3 ate to vou thre 
urgency of determining final rates. The passage of S. 3426, Mr. 


Chairman. vould expedite such aetion 

Hearings on our international rates did not begin until September: 
1952 and they lasted until March 19535 We felt certain that we 
would get a final rate by the end of 1953 at the very latest How- 
ever, the examiner’s report was not issued until March 26, 1954, and 


in the meantime the Supreme Court decision in the Chicago & South- 
] 


} 
{ 


ern, Cast had been issued, The examiner foun that, because of the 
C. & S. decision, “further procedures”? would be necessary before a 
final decision can be entered. The immediate passage of S. 3426 
would eliminate litigation and avoid further delays which, it seems to 
Ine, would be unconscionable. 

Before « losing, l should like to comment briefly on the letter dated 
June 5 from the Postmaster General to Senator Kilgore, which | 
understand has been introduced in the record of this hearing, This 
letter asserts that some $50 million may be offset because of the prin- 
ciple as set forth in the C. & S. decision of the Supreme Court 

The letter further asserted that TWA’s international meil pey for 
th vears 1946 through 1952 could be reduced by $12.158.000. ‘This 
Post Office Department figure is grossly in error, because it was 
devised by considering the reported earnings from TWA’s dor esti 
division only in the 2ood Vears L951] and 1952, lon ring heavy le Sses 
which were sustained by the division that is, the domestic division, 
in 1946, 1947, and 1948. Certainly the decision of the Supreme 
Court did not mean any such one-sided result as this. 

Also, the Postmaster Generel’s letter asserted thet because of the 
sume offset principle, there are $11,872,000 of allegedly 
domestic earnings evailable in 1953 for offset against international 
subsidy needs. This is difficult to understand because our total 
domestic profits in 1953 were only $5,200,000 How much of these 
allegedly excess domestic profits may properly be used for offset is 
something the CAB has vel to decide. Obviously, therefore. the 
Postmaster General’s figures—at least as they relate to TWA—are 
quite misleading. 

To summarize, I believe the committee should report this bill 
promptly and favorably and that it should be enacted at the current 
session of Congress. It should not be amended to eliminate the 
retroactive feature: on the contrary Congress should enact prom pt 
legislation to clear up the confusion regerding current and long- 
pending C2Ses, whatever N2y be done as to future pn liey. 

The Cuatrman. Thank you very much, Mr. Pierson 

Have you any questions, Senator Monroney? 

Senator Monroney. These rates of mail pay that the Post Office 
Department apparently are asserting against your company es offsets 


ae 9 
CXCCSS 


vo back to the years 1946, 1947, and 1948 as well as to the vears 1951 
and 1952? 

Mr. Prerson. No, they are asserting them only as to the 2 or 3 most 
recent years. 

Senator Monroney. Where is the cutoff vear if it is to recover mail 
pay ? 
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Mr. Pierson. The cutoff date is when we have a bad year. If they 
take us back to 1946 and carry it up to date, we have no objection. 

Senator Monroney. But you were receiving the mail pay that is in 
dispute at the moment with the Post Office Department for the years 

1946, 1947, and 1948, were you not? 

Mr. Pierson. No, the mail pay was never fixed. 

Senator Monroney. But it was on a temporary basis? 

Mr. Prerson. That is right. 

Senator Monroney. In other words, what you are saying is that 
they cannot work it both ways? 

Mr. Prerson. They have got to take it one way or the other. 

Senator Monroney. If they take your bad years it is all right then 
to figure the good years? 

Mr. Prerson. That is right. 

Senator Monroney. But they cannot take the last 2 good years 
and leave you hanging in the balance with no way of recovery for 
your bad years? 

Mr. Prerson. That is right. Some of the ratemaking staff in the 
Civil Aeronautics Board since the Supreme Court decision are taking 
another approach. They say that certain periods between 1946 and 
1954, during which we had a permanent rate domestically should be 
offset. Those are the good years and the earlier years where we had 
a temporary rate were poor years. 

Senator Monroney. Your position is that if they do this offsetting, 
it should include all? 

Mr. Prerson. It ought to come from the day we started interna- 
tional operations. 

Senator Monroney. How does the Postmaster General get this wide 
variation of almost double the profits for excess domestic earnings? 

Mr. Pierson. Frankly, we do not understand the letter and that 
is why we made such a point to mention the figures to this committee. 
I understand that in Chairman Gurney’s letter which was presented 
to Congress recently there has been some explanation so far as the 
Civil Aeronautics Board is concerned, that they also gave substantially 
the views I have taken. 

Senator Monroney. In other words, if this bill should be — 
and the retroactive feature should be eliminated then it would be : 
must to write a formula in there so that the determination of what fon 
owe would not be on the basis of one man in a Government depart- 
ment. 

Mr. Pierson. That is right. 

Senator Monroney. Or maybe for two different schedules for this 
payment, otherwise it would be left in jeopardy. 

Mr. Prerson. That is right. You would have to go back to the 
court to see what is meant which would be unfortunate after 8 years 
of delay. 

Senator Monroney. This temporary international rate was fixed 
by the Civil Aeronautics Board. You are not allowed to set it? 

Mr. Pierson. That is right. Three years ago they said so that we 
will not be in a position of having overpaid you and when we fix our 
permanent rate we will give you X percent on your investment to 
make you even, but we are waiting for that. 

Senator Monroney. Thank you. That is all [ have, Mr. Chairman. 
The CHatrMan. Thank you, Mr. Pierson. 
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Mr. Prerson. Thank you, Mr. Chairman. 

The CHarrMAN. The next witness will be Mr. C. Edward Leasure, 
Washington counsel for Northwest Airlines, Ine. 

Good morning, Mr. Leasure. 

Mr. Leasure. Good morning, Mr. Chairman. I will only take 
about 4 minutes of your time. 


STATEMENT OF C. EDWARD LEASURE, NORTHWEST AIRLINES, 
INC, 


Mr. Leasure. My name is C. Edward Leasure. I am Washington 
counsel for Northwest Airlines, Inc. I have been active in aviation 
in a legal capacity with the Government and various air carriers 
since 1935. 

Northwest Airlines, Ine., doing business as Northwest Orient Air- 
lines, is certificated to operate and does operate a transcontinental 
domestic division extending from New York and Washington via the 
Twin Cities to Seattle and Portland, and from Chicago to Seattle and 
Portland. In addition it operates an international division from the 
coterminals New York and Chicago via the Twin Cities to Anchorage; 
and from Seattle to Anchorage; and then over the North Pacific to 
Japan, Korea, China, and the Philippines. It also operates from 
Seattle and Portland to Honolulu. 

The opportunity of appearing before this committee in connection 
with S. 3426 is appreciated. S. 3426 has as its purpose the restoring 
of a construction which the Civil Aeronautics Board had formerly 
placed upon section 406 (b) of the present Civil Aeronautics Act, 
which provides for the establishment of mail rates. In a recent deci- 
sion the Supreme Court‘ held that the former practice of the Board 
in fixing mail rates for air carriers engaged in both foreign and domestic 
air transportation on a divisional rs ather than on a system or company 
basis is unauthorized under the Civil Aeronautics Act. On behalf of 
Northwest it is strongly urged that you enact S. 3426 and thus restore 
the authority to fix rates by divisions of an air carrier. Northwest, 
together with Braniff Airways, Inc., and Trans World Airlines, Inc., 
filed a brief as amici curiae in the Supreme Court case and it is not 
my intention to repeat the many legal and policy arguments made at 
that time and repeated here in statements of other persons favoring 
enactment of the bill. 

| would, however, like to point out the effect of the Supreme Court 
decision on the operations and financial stability of Northwest. North- 
west is presently conducting its domestic division on a service or non- 
subsidy mail rate of 45 cents per ton-mile. Under this rate North- 
west is not at present and will not in the immediate future earn a 
fair return upon its investment. Under these circumstances, North- 
west could, under the present act request a subsidy in connection 
with its domestic division. 

However, the Northwest management has up to the present time 
decided not to take this step, but to attempt through economies, 
increased promotion and other means to continue to operate on the 
service mail rate. It is the management’s hope that it will in the 


Delia Air Lines, Inc. v. Summerfield, Postmaster General et al. (347 U. S. 74, decided Feb. 1, 1954). 








be possibl to increase its earnings, that 1s don stically, sO as 

tom 2 fair return upon its investment and at ome later date recoup 
in it is at present failing to make under the service mail rate. 

LJ) t} other I) na North ests mberh tional division does, of 
coul require subsidy. You will recall that the recent report of the 
President’s Air Policy Committee indicated that most international 
operations would require subsidy for some time to come. The inter- 
national mail rat f Northwest is at present open, the Civil Aero- 
joard having instituted a proceeding early this year looking 

to | reduction of approximately $1 million in the total mail 
compensation for that operation If S. 3426 does not become law, 
th eentive of Northwest management to continue to operate its 
domestic division at the present service rate is certainly greatly 
diminished. Under the present situation, the moment increased 
efficiencies result) in rplus im profit for the domestic division, 


Northwest would immediately face a decrease in mail pay for its inter- 
national division through the offset principles of the Supreme Court 
cision. Thus, the offset policy as now in effect would dictate to 
management the necessity of immediately requesting an increase in 
its domestic mail rate, thereby placing the carrier on a cost-plus basis 
for its entire system. It is readily seen that this would not benefit 
ther the government or the carrie 
We stron rly urge you to enact 5 3426 and thus restore to the Board 
tuthority to fix rates by divisions of an air carrier 
The CuarrmMan. Thank you very much, Mr. Leasure. 
Do you have any questions, Senator Monroney? 
nator MONRONEY No questions 
The CuHatrMan. The next witness will be Mr. Hubert Schneider for 
Braniff Airways, Inc. 
Good morning, Mr. Schneider. 


STATEMENT OF HUBERT SCHNEIDER, COUNSEL FOR BRANIFF 
AIRWAYS, INC. 


Mr. Scpneiper. My name is Hubert A. Schneider. I am counsel 
Braniff Airways and am appearing here on behalf of Braniff Air- 
wavs to speak in favor of Senate bill 3426. 

We appreciate the opportunity afforded to us to come in today and 
to express our views on this bill. 

Braniff operates a domestic system of air transportation between the 
Twin Cities and Chicago on the north and points along the gulf coast 
on the south. It also operates an international system of air trans- 
portation between the United States and points in Latin America. 

\lthough the Civil Aeronautics Board has always established differ- 
ent rates of mail compensation for Braniff’s domestic and international 
divisions, the recent decision of the Supreme Court has made it manda- 
torv that the Civil Aeronautics Board, in establishing either Braniff’s 
domestic mail rate or its international mail rate, consider Braniff’s 
overall situation rather than the situation facing the particular divi- 


sion for which the rate is being set. The decision of the Supreme Court 
stated that this result was required by a strict interpretation of the 
present language of the Civil Aeronautics Act The Court recognized 
that there might be substantial merit in the practice which had there- 


been followed by the Civil Ac ronautics Board in setting differ- 
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ent rates for domestic and international divisions and without regard 
to each other, but pointed out that this was a matter for Congress and 
me for the Court. 

S. 3426 constitutes legislation of the type mentioned by the Supreme 
Court and its passage would mere ly validate what the Board and the 
industry believes to be a sound me ‘thod of ratem: a as between two 
different types of air transportation conducted by the same carrier 

It probably is not necessary to restate in detail the reasons why we 
believe this legislation is desirable and why we believe the Board 
should be permitted to continue its established practice of viewing 
the domestic and international divisions of a carrier as separate and 
distinct units for ratemaking purposes. The public interest and other 
arguments on behalf of this method of ratemaking have been set forth 
by the Board in its decision in the Chicago & Southern mail rate case, 
copies of which, I believe, have been included in the record of the 
hearing. These arguments have been reviewed in the testimony given 
here earlier by the chairman of the Civil Aeron: = Board. They 
have also been set forth in the testimony given by Mr. C. E. Woolman, 
president of Delta-C. & S. Air Lines, on June 15, i when he 
appeared at the hearings in connection with S. 2647. On behalf of 
Braniff I want to subscribe completely to the statements made by 
Mr. Woolman. And that testimony was included in the record this 
morning through Mr. Cocke of Delta Air Lines. The situation involv- 
ing Braniff is substantially the same as that involving Delta-C. & S., 
and the arguments advanced by Mr. Woolman on behalf of his com- 
pany are equally applicable to Braniff. I should like also to interpolate 
at this point that we strongly endorse the comments made by Mr. 
Pierson with respect to the undesirability of keeping carriers division 
rates open for such a long time. 

Braniff opened its service in 1948 and as yet, we have not received 
a final mail rate covering those past periods. We have recently re- 
ceived a closed rate for the future, but because of the recent decision 
of the Supreme Court the entire past period from 1948 to the present 
time is open and undoubtedly will remain open until one of the affected 
carriers takes the decision that will be rendered by the Civil Aero- 
nautics Board through litigation to the Supreme Court to find out 
whether the application of the decision is correct. 

On its domestic division Braniff competes vigorously with American 
Airlines between Chicago and all principal points in the Southwest, 
including Tulsa, Oklahoma City, Fort Worth, Dallas and San Antonio. 
American is the largest and most prosperous airline in the United 
States. Its strength is so great that it can operate without subsidy. 
[ts profits are such that it can afford to purchase the fastest and most 
modern equipment. On the domestic routes where Braniff competes 
with American, Braniff also operates without subsidy. However, over 
the balance of Braniff’s domestic system some subsidy mail payments 
are required, 


Since American does not receive - subsidy, all of its earnings can 
be devoted to the improvement of its fleet and to the exploitation of 
the most vigorous and aggressive salesmanship 1 competition with 


Braniff and others. Under the Supreme Court de cision any profits 
earned by Braniff on its domestic divisions over and above a modest 
rate of return must be devoted by it to the reduction of the need on its 
international division and may not be used by Braniff to offset the 
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competitive effortsof American. Asa result the competitive situation 
among domestic airlines becomes unbalanced, with those carriers who 
operate both domestic and international divisions being handicapped 
as against those who operate only domestically. 

The statement of policy in the Civil Aeronautics Act contemplates 
the maintenance of sound competitive conditions among. airlines. 
The Supreme Court decision may well render this policy statement 
meaningless, since you cannot have a balanced system of competition 
between American and Braniff domestically if Braniff’s earnings 
cannot be devoted to keeping pace with American but must first be 
devoted to its international division. Of course, Braniff and American 
have got figures between points where they are competitive. If 
American, through its profits, earns so much that it can reduce fares, 
make reduced fares available to the traveling public, Braniff, of course, 
to stay in competition would have to reduce its fares accordingly, but 
Braniff, being required to take its earnings and apply them in the 
international division doesn’t have the same earnings available for fare 
reductions that American does. 

American Is now operating DC-7's between Chicago and Dallas 
and, unless Braniff is to abandon this market to American, it must 
start thinking of acquiring aircraft similar to those operated by 
American. DC-—7’s are very expensive and very substantial earnings 
are necessary to finance their acquisition. The Supreme Court deci- 
sion throws a real obstacle in Braniff’s path, since it requires the appli- 
cation of any domestic earnings over a modest return on investment 
to be devoted first to the international division’s need. 

I would like to comment briefly on the testimony given at the hear- 
ings on June 22 by the representative of the Pestmaster General. 
The statement was made that a total of approximately $50 million is 
involved as the result of the Supreme Court decision. It was as- 
serted that under the Supreme Court decision the Postmaster General 
will be able to rec-1ce mail pay to the carriers by approximately $50 
million. This ststement was allegedly based upon data submitted 
by the Postmaster General to Senator Kilgore, dated June 5, 1954, 
and included in the Congressional Record of June 8, at pages A-4324 
and 4325. However, approximately $35 million of the $50 million 
savings asserted by the Postmaster General do not relate in any way 
to the offset issue and having nothing to do with the Supreme Court 
decision. This $35 million reflects allegations by the Postmaster 
General that the carriers involved had experienced excessive costs 
which should be disallowed by the Board under any circumstances. 
Only $15 million of the $50 million actually relates to the offset issue 
and, of course, it should be recognized that the $15 million merely 
represents at this time the amount which the Postmaster General 
asserts could be saved under the Supreme Court decision. The actual 
amount to be saved will depend upon the outcome of pending cases 
before the Civil Aeronautics Board. 1 believe that it would be well for 
this committee to query the Postmaster General and ask him for an 
explanation of his assertion that $50 mi!/ion will be saved under the 
Supreme Court decision. 


In closing I should like to point out that the passage of S. 3426 will 
merely permit the Board to exercise its discretion and to determine 
under what circumstances it best serves the public interest and the 
interest of the air transportation industry as a whole to establish 
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separate and distinct mail rates for different divisions of the same car- 
rier. S. 3426 does not require the Board to establish separates rates. 
It merely authorizes it to do so when it believes that circumstances 
warrant such separate treatment. Since the Civil Aeronautics Board 
has been entrusted by Congress with fostering the public interest in 
air transportation, it would appear that this is the appropriate way 
to handle this particular problem. 

The CaarrMan. Thank you very much, Mr. Schneider. 

Are there any questions, Senator Monroney? 

Senator Monronrey. How much is this return that is allowed on 
your domestic operations before you have to charge off? 

Mr. ScHNEIDER. 8 percent for the future. That does not take all 
your expenses into consideration. That does not include all your 
investment. That 8 percent is on the investment they recognize for 
ratemaking purposes. 

Senator Monronery. The expenses which they disallow, what is the 
nature of that? 

Mr. Scunerper. Expenses which you might incur which they did 
not feel fostered the development of air transportation, maybe char- 
itable contributions the corporation had to make, or if your mainte- 
nance expenses to be running ahead of the comp: arable airline mainte- 
nances, then they will cut you down to the other fellow’s size. 

Senator Monroney. Do they have a sort of a standard they apply 

against all the airlines on what these maintenances should be? 

Mr. Scuneiper. They do not have any one standard. They try 
to break the airlines down into categories of comparable carriers and 
they are developing techniques of applying to those the average cost 
of carriers in your group. I should say they do give consideration te 
differences when you are able to establish the differences. 

Senator Monroney. As you did on the rate of depreciation charge 
against your equipment and so forth? 

Mr. Scuneiwer. They are comparable, yes. 

Senator Monroney. That is all I have, Mr. Chairman. 

The CaarrMan. Thank you very much, Mr. Schneider. 

Mr. Scunemer. Thank you, Mr. Chairman. 

The CHarrMAn. The next witness will be Mr. Kenneth A. Lawder, 
vice president and comptroller, Pan American-Grace Airways, Inc. 

Good morning, Mr. Lawder. 


STATEMENT OF KENNETH A. LAWDER, VICE PRESIDENT AND 
COMPTROLLER, PAN AMERICAN-GRACE AIRWAYS, INC. 


Mr. Lawper. My name is Kenneth A. Lawder. 3S. 3426 is a bill 
to amend the Civil Aeronautics Act so as to eliminate the effect of the 
recent Supreme Court decision in Civil Aeronautics Board v. Summer- 
field. The decision in that case required the Board under the Civil 
~ ronautics Act to consider the overall earnings and expenses of a 

‘arrier on a system basis in determining its subsidy requirement in- 
teal of making a separate determination on a divisional basis. 
Under S. 3426 the Board would be permitted to disregard earnings in 
one operating division of a carrier, even though suc he earnings might 
be excessive, when determining the need of another operating division 
of the same carrier for Government subsidy. 
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Pars opposes S. 3426. not because it has only one division and 
there! could not benefi rom it, but because it regards the bill as 
mel nsound The Air Coordinating Committee’s report on 
eivil air policv approved by President Eisenhower on Mav 26, 1954, 
strongiyv recom nended that he industry take all reasonable steps 
toward the reduction of subsidy requirements The enactment of a 
bill which would permit a carrier to retain excessive earnings from 
one division while requesting subsidy for the operations of another 


CIVISLO! vould be contrary to the recommendations of the Air Co- 
ordinating Committee’s report and adverse to the financial interest of 
the United States Government 
It is only reasonable that a carrier requiring subsidy should accept 
the principle that subsidy paviments be based upon its overall] need 
ter taking into account the revenues and expenses related to its 
entire operations. Surely, no carrier is entitled to isolate certain 
routes and expect the United States taxpaver to provide subsidy for 
nprofitable operations on such routes while it is permitted to 
retain the excess profits from the lucrative operations of its other 


Certainly, there would be little support for permitting a domestic 


carrier to separate its profitable long-haul routes in one division and 


the unprofitable short-haul routes in another so as to obtain subsidy 
for the latter while retaining excessive profits realized from the opera- 


ions. By the same token it is illogical and unsound to arcue that 
because a carrier’s routes have been extended into the international 


field it sho ld recetve pref 


erential treatment by being permitted to 
retain excessive profits from the domestic portion of its route while 
asking the taxpaver to subsidize the international portion of its 


yperations. The point in both eases is that Government subsidy can 


nly De justified when it 1s hase i upon the overall need ot the carrier, 
a fundam«e ital concept ot publie utilit reculation To distribute 
tha taynavera’ m v in the fare a ee Pe epee Peres ee. i 
l taxpavers money in the form of subsidy to a carrier which on tae 
basis of its overall operations, exclusive of Government support, is 
ilready earning a fair and reasonable return on its investment, is a 
wasteful and improper use of Government funds. 

The proponents of *S 126 have argued that this legislation is 


essential to maintain the domestic carriers on equal competitive terms. 
| submit that it is just as essential to maintain the international 
carriers on an equal footing, and that the solely international carriers 
should not be discriminated against by placing the domestic-interna- 
tional carriers in a more favored position. A United States-flag 
domestic-international carrier is already in a favored position as com- 
pared with a strictly international carrier such as Panagra through 
the advantage it has in feeding traffic from its domestic area and 
routes into its own international routes. To permit such a carrier 
to retain excessive profits from its domestic operations while asking 
for subsidy on its international operations is, to say the least, dis- 
criminatory against the carrier dependent solely upon an interna- 
tional route. ‘The carrier with both domestic and international routes 
would thus be placed in a position to finance, with the excess profits 
from its domestic operations, an intensification of its operations on 
its international routes in excess of the level of service which the 
Civil Aeronautics Board has found it reasonable and appropriate to 
underwrite with subsidy, thus adding to the subsidy need of a solely 
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international competing carrier, such as Panagra, or forcing such a 
carrier to reduce its services and thereby further deferring the pos- 
sibility of the attainment of self-sufficiency. 

Under the standards of the Civil Aeronautics Act, the expenditure 
of Government funds in the form of subsidy to an air carrier is justified 
solely as part of a program for the encouragement and development of 
an air transport system adapted to the needs of the foreign and domes- 
tic commerce of the United States, of the postal service and of the 
national defense. Certainly, it was never intended that Government 
support should go beyond the point of assuring carriers a fair and 
reasonable return on their investment. This bill would do just that 
by permitting an air carrier to retain excessive earnings from one divi- 
sion of its operations while receiving Government subsidy for another 
division of such carrier. 

The argument advanced by its supporters that failure to enact this 
legislation will cause the carriers having both domestic and interna- 
tional operations to withdraw from the latter is not persuasive. That 
such carriers should receive a reasonable return on their entire invest- 
ment has not been contested, and it is not at issue here. What is at 
issue is Whether they should be permitted to retain excessive profits in 
one place while the taxpayer absorbs their losses in the other. It is 
not reasonable to suppose that carriers with both domestic and inter- 
national operations, receiving a fair and reasonable return, after 
taxes, on the entire investment in their combined domestic and inter- 
national routes, would withdraw from their international operations, 
if the Supreme Court decision is allowed to stand. 

For the fiscal year 1955 the House of Representatives = as drasti- 
cally slashed the subsidy appropriation requested by the Civil Aero- 
nautics Board from $73 million to $40 million with the announced 
objective of effecting a substantial reduction in overall subsidy pay- 
ments, and the Senate Appropriations Committee has concurred. 
It seems hardly compatible with such an objective or with the adminis- 
tration’s endorsement of the Air Coordinating Committee’s report, 
to enact legislation at this time which can only increase rather 
than reduce demands upon Government for assistance to the scheduled 
air transport industry. It is Panagra’s position that in the long run the 
interests of the air transport system of the United States, both 
domestic and international, will be best served by keeping subsidy 
payments to a minimum, consistent with the objectives of the act, 
and basing such payments on the overall need of the carrier after taking 
into account revenues and expenses from its entire operations. 

The Cuatrman. Thank you very much, Mr. Lawder. 

Do you have any questions, Senator Monroney? 

Senator Monroney. Is Panagra in a nonsubsidy position? 

Mr. Lawper. No, it is not. 

Senator Monroney. They are subsidized? 

Mr. Lawper. Yes, sir, we are subsidized. 

Senator Monroney. Is their relationship with Pan American one 
of a separate corporation? I know that, but does Pan American have 
stock in Panagra? 

Mr. Lawper. Panagra stock is owned 50 percent by Pan American 
and 50 percent W. R. Grace & Co. That is the allocation of ownership 
since the conception of Panagra some 25 years ago. 
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Senator Monroney. Could vou tell me, and perhaps this 1s not a 
proper question to vou, does Pan American Airlines in its operation 
in itself operate with separate divisions its international operations? 

Mr. Lawper. Yes; it does 

Senator Monroney. And the Supreme Court did affect Pan Amer- 
ican, then, in a degree similar but not in exactness to the domestic 
airlines? 

Mr. Lawper. That is quite true 

senator \IONRONEY Would it not force, if this act is not passed 
then, the domestic carriers who now have separate divisions to perhaps 
reincorporate as separate and distinct corporations all their foreign 
rights and in that wav divorce the operations rather than through 
the passage of a bill allowing the Civil Aeronautics Board to set this 


up as a hookkeeping method? 


Ir. Lawper. I expect that is a possibility for them. I don’t 
know if they would force them to or not. 

Senator Monroney. If they had to charge off their losses on 
international lines to their domestic operations, it would appear to 
hin the realm of possibility that they would find it easier 
to ime orporate as separate corporate entities so that they would wind 
up at about the same place as they would if this bill were passed. 

Mr. Lawper. What vou say IS quite true, but it is not a question 
of charging their losses against the profits from the domestic corpora- 


me to be wit 


tions. It is merely allocating excessive profits over what is a fair 
and reasonable return on their domestic operations. They are not 
writing off losses from the domestic against the prior profits from the 
domestic. Under the Supreme Court decision, the domestic carriers 


would be allowed to retain the recognized reasonable and fair return 


on the recognized investment 

Senator Monroney. Of 8 percent, I believe it was testified. 

Mr. Lawper. Yes, as a future rate. 

Senator Monroney. Then if they were in competition with an- 
other airline domestically, though that was growing and making a 

reater return than 8 percent on their investment, then they would 
be in a disadvantageous position, would they not? 

Mr. Lawprer. No more so than the carrier such as Panagra is in a 
disadvantageous position if we have to compete with a domestic- 
international carrier who makes an excess of profits from its domestic 
routes which it can throw into its international operations if it so 
elects 

Senator Monroney. But what degree of profit is allowed for sub- 
sidy purposes in your international operations? 

Mr. Lawper. Under a future rate 10 percent, after taxes. Under 
an open rate, 7 percent. 

Senator Monroney. So the rate of profit internationally is guar- 
anteed by the subsidy payment of 7 percent on the open rate or 10 
percent once they get the final rate? 

Mr. Lawper. I wouldn’t say it is quite guaranteed. This 7 per- 
cent is based upon your break-even need after review of your expenses 
by the Civil Aeronautics Board staff. They may disallow certain of 
your expenses. When a future rate is established, it is established 
on the basis of a projection for the future with a recognized 10 percent 
after taxes. During that closed period, if you make more or less, 
that is the risk of the carrier 
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Senator Monroney. So, under the Supreme Court decision without 
this bill then the overseas operations would be figured then at cost 
plus 10 percent. 

Mr. Lawper. After taxes. 

Senator Monroney. Yes; after taxes 

Mr. LAawper. That is right. 

Senator Monroney. And the domestic lines would be figured at 
he} percent? 

Mr. Lawperr. That is right. 

Senator Monroney. But if the separation were allowed, as this 
bill provides, then they would have to plow back everything above the 
8 percent into the domestic service which might represent a percentage 
of 75 percent or 80 percent of their operation into their foreign 
operation? 

Mr. Lawprer. Yes; they are asking for subsidy on the foreign 
operation. 

Senator Monroney. Aren’t all foreign operations 

Mr. Lawper. They are and it is quite likely that all international 
operators in the foreseeable future require subsidy too. 

Senator Monroney. In other words, we are not talking about 
anything that will logically be expected to have any foreign American 
flag line serving foreign areas to be in a profit position and not require 
subsidies, 

Mr. Lawprer. Not except possibly some of those that merely have 
some stub ends into the Caribbean, for example 

Senator Monroney. I think Eastern Airlines has some such into 
Puerto Rico. 

Mr. Lawper. That is right. Panagra’s position is that when any 
carrier is looking to the Government for support, that in accordance 
with the general concept of public utility regulations you should 
accept that philosophy and not expect more than wihiat is a reasonable 
return if you are going to expect the Government to assist you with 
the subsidy. 

Senator Monroney. That is all I have, Mr. Chairman. 

The CuarrmMan. Thank you very much, Mr. Lawder. 

Mr. LAwprr. Thank you. 

The CrarrmMan. Our next witness is Mr. Raymond A. Norden, 
president of Seaboard & Western Airlines, Inc. Is there anybody 
here to speak for him? 

I have a letter here from Seaboard & Western Airlines and Mr. 
Norden says in his letter: 

Unfortunately I am unable to be present at the hearing on July 8, and so I am 
taking this occasion to file with you for inelusion in the testimony of your hearings 
my attached statement concerning S. 3426. 

It will be made a part of the record along with the covering letter. 

(Letter of transmittal and testimony of Raymond A. Norden is as 
follows:) 

SEABOARD & WeEsTERN AIRLINES, IN¢ 
New York 4. N. Y.. July 7, 195 
Senator Joun W. Bricker, 
Chairman, Interstate and Fareiqn Commerce Committee 
United States Senate, Washinqton, D. C 

DEAR Mr. CuatrMan: I flew down from New York to be present on June 22 at 
your hearing on S—3426, but the hearings were unfortunately not able to be ¢ 
pleted on that day, and so have been rescheduled, I understand, for Thurday, 
July 8 
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lor i la i to b re at e hearing on July 8, and so I am 
‘ on to file w ou f ( ion i he tes ony of your hearings 
nt ee ! S3496 
| i ble i 40) ¢ mie for use by 
Ll ’ , ( ’ ] 
R illy, 
RayMoNpD A. Norpen, President 
STAT BY Raymonp A. Not \, Presip! OF SEABOARD & 
W ESTE! AIRLIN}I IN 
Mr. ¢ airman and gentlemen of the committee, I greatly appreciate the oppor- 
+ { ¢ appe befor \ 1 and ex nie views on bill S. 3426. 


is been 





I am the president of Seaboard & Western Airlines, Inc My company h 








operating as a large irregular carrier since May of 1947. Our commercial activi- 
ti ave be largely confined to the carriage of cargo over the north Atlantic. 
Shortly after we commenced operat s, and in July 1947 my company filed with 
the ¢ | Aeronautics Board an application for a certificate of public convenience 
and neces it 4 izing the establishment of a cargo service on a regular certifi- 
cated ba between the United States a countries of Western Europe and the 
Midd Kast Now, more than 7 years later, we are nearing the end of that 
proces g Counsel for the Bureau of Air Operations for the Civil Aeronautics 
Board has recommended that a certificate be granted to mv company authorizing 
it to transport property between the cities of New York, Baltimore, and Phila- 
delphia and var ountri of W tern Europe The exa niner appoint dbv the 
Civil Aeronaut Board after extended hearings has recommended to the Board 
that such a certificate be issued to my company. The matter is now before the 
Board and the President of the United States for final decision I confidently 
expect that within the comparatively near future my company will join the ranks 
of the certificated air carriers 

since n Ww company has not applied for a certificate authorizing it to 
carry ma it will, if certificated, not be a subsidized carrier My company is 
and ll if certificated continue to be a competitor of Pan American World Air- 
WAN ne., and Trans World Airlines, both subsidized carriers We have for 


many vears been cognizant of the fact that the competitive advantages enjoyed 


by a subsidized earrier are such that if improperly utilized, an unsubsidized 
earrier could be forced out of business through the economic force of the tax- 
payers’ money 

mail rate cases of Pan American and 





ronauties Board Both the Board and 
ppe: for the District of Columbia have reeognized Seaboard’s 
direct interest in mail-pay awards to these companies and we have with their 
consent intervened in such proceedings We feel that we have been instrumental 
in bringing to the attention of the Board and the ‘courts some of the inequities 
\ ig | lv the allowances in 
the past by the Civil Aeronautics Board of large sums of money for income 
taxes which were neve! paid to the United States Government 

In an affidavit which I presented to the United States Court of Appeals for 
the Distri of Columbia Circuit on May 1, 1949, and which is reprinted in full 
commencing at page 2122 in the Senate Hearings on H. R. 8067, I pointed out 
effect of certain orders of the Civil Aeronautics Board on temporary 
proceedings was apparently to allow to Pan American and American 
Airlines, approximately $144 million as taxes, which these carriers would 
never have to pay. The Board itself subsequently admitted that it had in the 
past allowed sums as taxes which were never paid by the carriers to the Govern- 
ment On page 2 of CAB order E—4561 of August 26, 1950, the Board stated: 

‘In computing such tax allowances in previous cases, however, the basis used 
has in many cases resulted in making provisions for a greater amount of tax 
than would ever be paid by the carrier.’’ 

The bill now before vou, S. 3624, is designed to circumvent the decisions of 





which previously existed in the fixir of mail pay, specific: 











the Supreme Court in the matters of Delta Atrlinc’, Inc. v. Summerfield and Western 
Airlines, Inc. v. CAR et al., cases numbered 222—225, October term, 1953. Those 
cases held that the Civil Aeronautics Board in fixing subsidy must measure the 


need of a particular carrier “‘by the entirety of its operations, not by the losses of 
one division or departme! [.” The és ipreme Court said ‘the measure of ‘the 
need’ is an amount of compensation necessary to carry the mail, and ‘together 
with all other revenue of the air carrier’ adequate for maintenance and develop- 


me! And the act defines ‘air carrier’ as ‘anv citizen of the United States who 
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undertakes * * * to engage in air transportation * * *.) Thus the wording 
of the act precludes measuring ‘the need’ of the carrier by any other unit than 
the carrier as an entity.” 

In the first place, it is important to remember the many and important segments 
of air transport industry that are not affected by these Supreme Court decisions. 
They do not affect feeder lines, local service lines, helicopter service, Alaskan 
carriers, or in fact any lines whose services are either domestic or whose applica- 
tions for mail pay have in the past been handled on a systemwide basis As a 
matter of fact, the legislation before you affects only a small handful of companies 
One, Pan American, is engaged entirely in international operations and six other 
companies are engaged in operations in part domestic and in part international 
This legislation is therefore special-interest legislation. I think it is important 
that this committee bear in mind, not only is this special-interest legislation but 
it is legislation dealing with the disbursement of public funds to a certain favored 
class of carriers which are under no compulsion to operate the particular routes 
thev find so burdensome 

It is, of course, totally within the jurisdiction of this committee to reeommend 
and for Congress to enact this or any other legislation 








1 


It is our recommendation that this committee recommend against the enactment 
of 8. 3624 on the ground that such legislation is a step, and a large step, away from 
economy and efficiency, and would permit unconscionable demands upon the 
taxpayers of this country 

You should remember that even under the Supreme Court decision, it is the 
position of the CAB that a carrier is entitled to mail pay sufficient to grant that 
carrier, under honest economical and efficient management, a fair rate of return 
on its entire investment and must be awarded such sum In the most recent 
case dealing with international operations across the North Atlantic, the Board 
has before it a recommendation of its examiner that the fair rate of return which 
the carriers should be allowed to make and which if not made through their 
operations, was to be granted them as a subsidy, should be 14.3 percent profit on 
invested capital before taxes for past periods and 19.4 percent on invested capital 
before taxes for future periods. Gentlemen, I say to you, that most businessmen 
would be happy indeed to be in a business where the Government in effect guar- 





antees such profits But the certificated airlines which are authorized to carry 
mail and who support the legislation before you are unhappy They say this 
is not enough They say we want the Government to pay us enough money as 


subsidy, so that we can make a reasonable rate of return, i. e., 14.38 pereent before 
taxes on our unprofitable routes but we want to be free to make a higher than 
reasonable rate of return on other operations and we want to keep that money 
In effect, they say the Government must pay us as outright subsidy an amount 
which will result in our company’s receiving a higher than a reasonable rate of 
return on its entire investment. 

I am confident, gentlemen, that you will not accede to such extraordinarily 
amoral legislation. 

Not only is the proposed legislation special-interest legislation which seeks to 
put the stamp of legislative ap; roval to a system of subsidy fixation which has as 
its purpose granting the power to the Civil Aeronautics Board to award public 
funds to a carrier in such a manner that it can secure a higher than reasonable 
rate of return on its facilities, but this legislation is directly contrary to the prin 
ciples so recently set forth in the report of the Air Coordinating Committee state- 
ment of policy on civil aviation matters. That report released May 26, 1954, 
over 2 weeks after the introduction of S. 3426 states: 

“Every form of transportation involves services which have varving degress 
of economic strength. Normally, however, in forms of transportation where 
subsidy is not available, the carriers themselves support their unprofitable services 
through earnings derived on their profitable routes. This is consistent with the 
normal public utility concept in which the furnishing of needed, but unprofitable, 
service is part of the obligation assumed by a carrier in exchange for the franchise 
it receives on its more profitable routes 

“The Government’s main interest in subsidizing air transportation is to assure 
service adequate for the public and national interests rather than to preserve any 
individual carrier. Consequently, it would be unsound to provide subsidy 
indefinitely to support independent operations of uneconomical scope or char- 
acter, if the service in question can be provided adequately, and without sub- 
sidy cost, as part of a stronger route system 

“The construction of route systems which combine strong and weak segments 
will spread to the less matured areas of air trans, ortation the benefits attained as 
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} t e more established markets As a 
cor te th ‘ the eco e str th of the more established markets 
! t t ed t ! ee f rvices, and must not be dis- 

7 ? ‘ oO eT yy ¢ ‘ ‘ et l t rvic¢ 

Where the put interest 1 res tl ntinued maintenance of uneconomical 
er ¢ ’ sed empha ld be nls {upon the inclusion of such operations 

thin rout stems th: re wpabl ubsorbing their cost without subsidy 

t would he ard to ) a piece of legislation more directly contrarv to 

tatement. « v tl S. 3426 

At ¢} ni ‘ ke t ng about the practical 
a t case of Pan American, 
for exam} sid i parat involving the Atlantic 
1 Lat America. 1 he Alaska Visi and 1 in the Pacifie division. In no 
case to the best of mv inform: n and beli has the Board fixed these amounts 
In cor rrent proce Phere ver has been an attempt by the Board to 
add up the a is invested capital in each of the four divisions as of anv 
one date, to s vhether the resulting figure tallies in fact with the published 
financia term of Pa American as supplied to its stockholders and as 
utilized bv it in it lealings with its ereditors These several divisions of Pan 
\y n al t | companit Pan American keeps no regularly estab- 
lished corporate books of account with reference to their activities. The treasurer 
of Americar Imitted that t rures presented in mail-payv proceedings were 
1 many of the items wet oneerned, pure theoretical allocations made bv 
} , on such basis as at the time of making the particular allocation seemed 
rroper to hin It, is only human nature when given the ability to allocate expenses 


} 
between dit to allocate those expenses so that the result will be most 
favorable to the person making the allocation. We cannot expect that Pan 


therwise 


- 





I esk vou, gentlemen, es practicel people whether a system which permits the 

vard of millions of dollars of subsidy on such theoretics| figures is 2 good svstem., 
Wi rt it not One of the mejor benefits to be gained from a determination 
of mail pav on a svstemwide bas vould be the ability to compare the adjusted 
br en need figures, the investment and the actual taxes, with the com- 
Palle woks and records and pu lished reports for any given veer. The de- 
terminetion of need mail pay on & svstem besis would result in @ tremendous 


reduction in the relative amount of time spent on one carrier 2s opposed to all 
ot ! I f the major items in determining mail p2v are on 2 “computed 
he rs pposed to an “actual basis.’ The present divisional method of de 
termining mail pay leads to all sorts of theoretical and hypothetical situations 

opinion and choice of method of allocation rether than 
finenciel fect Che ellocetion of miscellaneous and dividend income among the 


rie | ons one example of needless hypothetical allocation which would 
be elimineted On 2 system besis the actuel book figures on miscellaneous and 
d le 1 ines ( \ vuld be used 

As ably developed by members of the House and Senste Committees on Appro 
pristions in t heerir this vear on the Civil Aeronsuties Posrd budget for the 
fisce| veer 1955, the following are examples of the disadvantages of determining 


| psv on ® divisione] basis instead of 


Invested capit Che diffieultv here is that the figures are estimated 


on & system basis 


rather then actusl end, further, thet working capitel and equipment are arbi 
trarilv epssigened by the parent company ton diffe rent divisior 5 This divisions 
proach make t extremely difficult to examine at any one time what the return 


b) Ta Giving mail pay or subsidies to the different divisions of an airline 
n estimated basis rather than 





necessal means giving ese tax a 
on the basis of actual tax liabilit ise it is the parent corporation, 
ind not the separate divisik Which actually pays the income taxes 

Allocation of expense Because overhead and other expenses can be arbi- 
trar ocated t one dal\ or another, continuous cross-checking is neces- 
ary t see that the expenses have been properly allocated between the several 

There would be no danger of duplication, or of having the Government 

pav for the same item twice, if mail pay were determined on a systemwide basis 
nstead of a div il basis 

I nterd n transa ” The work of auditing transactions between the 
evera ‘ of an airline would be lessened if that airline were examined in 
toto in a consolidated mail-rate proceeding for the same system 

P. t on prof Under a divisional system such as 8S. 3426 would 
De! t. it. of course. we e at least hypothetically possible for an airline operat- 
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ing several divisions to unload part of its capital an 
divisions to subsidized divisions, as soon as the mai 
closed out 

Che specific items listed above are merely illustrative highlights There are 


+} 


many other items which result in duplication of work and hypothetical allocations. 


1 expenses from nonsubsidized 


rate for the former had been 






Chere is no apparent reason why the entire system cannot be examined at one 
time. The argument that this might result in too big a job and too len 


proceeding is fallacious since the present method increases the amount 


gthv a 

of work 
severalfold Should it be desirable to determine efficienev and results bv divisions 
it would be comparatively simple to set up a worksheet showing the overall] 





svstem totals and then spread those totals into separate columns for each division, 
lh the past, subsidy requirements have been determined for groups of vears for 
various divisions in such a manner that at no time in the past years has it bee 
the data and arrive at an overall svstem result for any one vear. 
Since returns on invested capital and tax allowances were made on the basis of a 
lump sum for a period of years, it is not possible to determine the tax allowance 
or the return on capital for any one year and compare it with a published company 
report. 

In summation therefore, my company is opposed to this bill because 1) it gives 
legislative approval to a system of subsidy which permits a carrier to obtain from 
publie moneys, subsidy which enables it to secure a higher than a reasonable rate 


of return on all of its operations; (2) under a divisiona] methoa of fixing subsidy, 


recourse must be had to theoretical methods of allocation of important items of 
expenses, especially taxes involving many millions of dollars; and (3) that the 
award of subsidy on a divisional basis runs counter to the wise and clearcut policy 
laid down by the Air Coordinating Committee. 

I thank you, gentlemen, for your consideration in permitting me to express my 
views. 


possible to colleet 


The CuarrMan. The next witness will be Mr. Henry J. Friendly, 
vice president and general counsel of Pan American World Airways, 
Inc., accompanied by Mr. Roger B. Doulens. 

Mr. Doutens. Mr. Friendly is in court today. I have his state- 
ment here. 

The Caarrman. Thank you very much. It will be made a part of 
the record. 

(Statement of Henry J. Friendly is as follows: 


STATEMENT OF Henry J. FRIENDLY, VICE PRESIDENT AND GENERAL COUNSEI 
Pan AMERICAN Wor.Lp Arrways, INc. IN OpposiTION To 8. 3426 


S. 3426 would repeal the unanimous decision of the Supreme Court of the United 
States in ¢ wil Aeronautics Board v. Summer field, rendered on February | 1954 
This decision held that, under section 406 (b) of the Civil Aeronauties Aet, as 
passed by the Congress 16 years ago, s ich profits from one division of an air 
carrier as exceed a fair and reasonable return on investment must be taken into 
account by the Civil Aeronautics Board in determining how much subsidy should 
be awarded to another division of the same air carrier requiring financial assist- 
ance from the Government. 8S. 3426 would allow the air carrier to retain exces- 
sive profits from one division and still obtain the full amount of subsidy to which 
it would otherwise be entitled for the other. 

Two things should be made clear at the outset 

The first is that, by very Cefinition, this billis going to cost money to the Pub- 
lic Treasury Its avowed purpose and effect are to compel the Civil Aeronautics 
Board to pay subsidy under circumstances where the existing law, as authorita- 
tive ly construed by the Supreme Court, prohibits the Board from doing this. 

‘I he seeond is that the profits of one division of a earrier which the Supreme 


Court’s decision requires the Board to offset against subsidy requirements of 

another division are only such profits as exceed what the Civil Aeronauties Board 

may have determined to be a fair and reasonable return. The offset, in other 

words, is not of profits but only of execessive profit I will show later that this 
fg ; 


» in favor of the bill 


alone disposes of most of the arguments mat 
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vy vears Pan American’s mail rates have been determined by the CAB 
is of four separate divisions. One of these consists of Pan American’s 
ross the Atlantic » the Middle East, and India, as well as to 
a and to Rermuda \ second consists of Pan American’s services to 
\ third comprises its services to Hawaii, the Orient, and 

The fourth and smallest consists of its services to Alaska. 
iail rate for Pan American’s Atlantic operations is open from January 1, 
date The Board’s staff is contending in this pending rate case that 
certain of these years Pan American realized earnings in excess of a fair 


sonable return from other operations, particularly those across the Pacific. 

» staff is asking the Board to deduct on this account from the mail pay to which 

American would otherwise be entitled for its Atlantic services $7,715,000—no 

nall amount, and the Post Office even more. In fact, the deduction proposed 

bv the staff for Pan American is higher than the deduction of $5,312,000 proposed 
for TWA on account of excessive earnings from TWA’s domestic services. 

While we do not accept these figures, I cite them to show what large costs to 

the Government this bill may involve I cite them also to show that in an im- 

i nse Pan American might have had something to gain from enactment 

3426 as this was proposed by Senator McCarran—although not with the 


t 


nent suggested by the Civil Aeronautics Board, which would confine the 
ts of the bill to carriers with a domestic and an international division and 
hhold these benefits from Pan American. 

Nevertheless Pan American strongly opposes this bill, even in the form in which 
it was introduced. It does so because 8. 3426 would unnecessarily increase the 
amount of subsidy required for air transportation It would therefore be contrary 
not only to the financial interests of the Government but to the long-run interests 
of the air transportation system, of which Pan American is such an important 
part. The recent report of the Air Coordinating Committee on Civil Air Policy, 
approved by President Eisenhower on May 26, 1954, recognizes that subsidy will 
long be required in the international operations ‘‘for many reasons beyond the 
control of the industry or Government’’—notably the impossibility of effective 
regulation of the number of foreign competitors and the wage differentials in their 
favor. Unless this subsidy program is sound and defensible, the entire structure 
of United States-flag international air transport will be imperiled. In addition, 
the bill would confer an unfair advantage on domestic carriers operating inter- 
national routes as against a carrier like Pan American which has been denied 
access to the domestic field, with its heavy traffic and protection by American law 
against competition by low labor cost foreign operators. 

Before proceeding further I would like to make it crystal clear that nothing in 
this presentation should be taken as detracting from Pan American’s appreciation 
for Senator MeCarran’s great personal interest in air transportation. We fear 
that Senator McCarran has been misled His statement in support of the bill 
indicated he had been informed that the bill would restore an interpretation of 
the Civil Aeronautics Act consistently followed by the Civil Aeronautics Board for 
15 years until the recent Supreme Court decision. In fact, however, as stated by 
Chairman Gurney, the first decision of the Board to apply the separate division 
principle was made only in 1951 and this was the one which the Supreme Court 
reversed. We would very much hope that after a full examination of the facts 
Senator McCarran woulc. agree that this particular bil! is not worthy of bearing 
his name. 

IIT 


The Congress should understand just what 8S. 3426 would do et us take a 
rhe ¢ ld 1 1 hat S. 342¢ ld d Let tak 
carrier with an investment of $100 million and earnings after taxes, without any 
subsidy mail p 


¢ 


of $14 million \ssuming as little as $25 million of the invest- 


ay 
to be debt and interest costs as high as 4 percent, this would leave $13 
of earnings on $75 million of stockholders’ investment, a return of over 


Chis would not seem to be a situation where the Government should be shedding 
many tears for the investor or considering that handouts were required. If the 
carrier were engaged solely in domestic operations, presumably no one would 
assert that it should 
domestic service and partly in international operations. Let us assume exactly 
the same total investment and earnings but also that $70 million of the investment 
was allocated to domestic and $30 million to international service; and that the 


Suppose, however, that this happy carrier was engaged partly in the protected 
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earrier’s books showed that the entire profit of $14 million came from its domestic 
service, so that, without subsidy mail pay, it was just breaking even on its inter- 
national service. The company is still making 14 percent overall and 17 percent 
for its stockholders without any subsidy. But under S. 3426 if this carrier had 
a rate proceeding for its international division pending before the Civil Aero- 
nautics Board, the Board would have to give it several million dollars more in 
additional mail pay, plus a similar amount to cover the income tax, in order to 
provide it with a fair return on the investment in the international operations 
considered separate and apart. In other words, the Government would be 
required to hand out millions of dollars more in subsidy mail pay in order that 
the stockholders of this carrier might receive a 20 percent return instead of only 
17 percent in the regulated public utility field 

This case shows that Postmaster General Summerfield was absolutely right in 
saying in his letter of June 18 to Senator Bricker that under 8. 3426 ‘‘a carrier 
could obtain profits far in excess of a fair return for its entire operations through 
subsidy payments by the Government.” It is no answer that the subsidy pay- 
ments themselves are only a fair return on the separate division to which they 
relate. 

The mere statement of this case should be enough. It demonstrates that S. 
3426 would impose on the Government an obligation to pay subsidy where no 
subsidy is needed. It would be a step away from the goal announced in the Air 
Coordinating Committee’s report on civil air policy that the Government and the 
industry should take all reasonable steps to reduce subsidy. It would likewise be 
in conflict with the direction issued by the Senate Committee on Appropriations 
on June 9, 1954, that the CAB report to it how airline subsidies may be reduced 
in the light of the Supreme Court decision and the Air Coordinating Committee’s 
report. 

While this illustration shows how indefensible it would be to place these added 
burdens on the Government, actually it understates the case. The arguments 
made in favor of 8. 3426 would make it appear that an airline engaged in combined 
domestic and international operations was engaged in two separate businesses. 
This is untrue, for two reasons: 

(1) In putting the case I used the phrase that ‘‘the carrier’s books showed’’ 
that the entire profit of $14 million after taxes was earned by the $70 million 
invested in its domestic business. I used the quoted words advisedly. In the 
case of a carrier operating both domestic and international services, a very large 
proportion of expenses and investment, and even an appreciable portion of 
revenues, are common to the two operations. The reported figures therefore 
represent simply an allocation as between domestic and international. This 
involves many exercises of judgment. One of the combined domestic-inter- 
national carriers put this very well recently when it said in a brief to the Civil 
Aeronautics Board: 

“Separation of costs between domestic and international operations is to some 
extent a fiction in that it requires dividing something which is almost indivisible.” 

Ob viously a law which would permit a combined domestic-international operator 
to retain excessive domestic profits and still obtain subsidy for international op- 
erations would offer every incentive to use methods of allocation that reduce the 
expenses and investment of the domestic operations and augment those in the 
international operations. In saying this I am not charging fraud; I am simply 
suggesting that airline operators are human, and that where an exercise of judg- 
ment in one direction in “dividing something which is almost indivisible’ will 
make more money for their stockholders, they are likely to go in that directoin 
rather than another. I am suggesting also that in my illustrative case, different 
methods of allocation, or perhaps only a different keeping of the books, could 
easily produce figures showing that the carrier had earned $11 million on the 
domestic portion of its business and $3 million on the international portion— 
rather than $14 million on the domestic and none on the international. It is too 
much to expect the Civil Aeronautics Board to protect against this. Even if a 
uniformly applicable allocation formula could be devised—and after 8 years 
none such is in sight, the Board does not keep the carriers’ books and cannot 
police the detailed day-to-day application of an allocation formula with anything 
like 100 percent effectiveness. 

(2) The second reason why my example understates the case is this: Even if the 
allocation of revenues, expenses and investment between the domestic and the 
international operations were bevond criticism, the profit repérted for the domestic 
service is not something separate and apart from the international operations. 
This is so on both the revenue and the expense side. The revenues reported for 
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the domestic operations have been swollen by the very fact that the carrier is 
engaged in the international business. When TWA takes a passenger from Lon- 
don to Los Angeles, for example, the fact that TWA is in international service gives 
it the revenue not simply from London to New York but from New York to Los 
Angeles as well, although only the former will show in TWA’s reports as inter- 
national and the latter as domestic. Similarly om the expense side, the amounts 
charged by a combined domestic-international operator against its domestic oper- 
ations for a huge variety of item-<, ranging from the salaries of its top executives 
to the cost of its United States sales offices and advertising and the overhead of 
its maintenance base are reduced by its engaging in international service. In 
other words, to return to my case, the $14 million profit reported for the domestic 
operations would not have been anything like $14 million if the carrier had been 
engaged exclusively in domestic service. ‘et the proponents of this bill urge that 
in such a situation the carrier should be allowed to keep all of the admittedly 
excessive profits reported for the domestic operations and come back to the 
Government for subsidy for its international service, although a part of the exces- 
sive so-called domestic profits were really generated by the international opera- 
tions. §S. 3426, therefore, does not simply preserve for the domestic carriers 
engaged in international operations the same right to excessive domestic profits 
as is held by other domestic operators, an objective which in and of itself does 
not seem too appealing, but give: these combined domestic-international operators 
a better opportunity for excessive domestic profits than their competitors, plus 
subsidy from their international services as well. 

Someone may say that this illustration is exaggerated since the Board would 
never allow a carrier to earn anything like $14 million, or 20 percent, on a $70 
million investment in domestic operations. Of course, my point does not turn 
on the precise numbers. If in the case put the earnings were only $12 million, 
the conclusions would be the same. However, the facts are that one domestic 
carrier has reported earnings of 29 percent on net worth in 2 of the last 3 years; 
that figures recently submitted by TWA in the Atlantic Rate case show that on 
its own domestic service return on investment has exceeded 14 percent in every 
one of the last 4 years, which, with TWA’s unusually high debt ratio, amounts 
to something like 24 percent for Mr. Hughes on the equity; and that in the 
General Passenger Fare case, decided about a year ago, order E—7376, the Civil 
Aeronautics Board dismissed its investigation of the level of domestic passenger 
fares, although the earnings of the domestic carriers as a whole for the 2 previous 
years were around 14% percent on investment and some were very much higher. 
It should be realized that there are practical limitations on the Board’s ability 
to hold the return of a nonsubsidized domestic carrier within reasonable bounds. 
The only method available to the Board is to reduce the rates for passengers and 
freight, or the service rate for carrying the mail. However, such reductions 
affect not only the carriers which are earning too high a return but carriers that 
are earning too little. The Board may thus feel obliged to let a considerable 
number of domestic carriers earn excessive returns because lowering commercial 
rates would mean that other carriers would need subsidy to keep going. 

Moreover, the short answer to the claim that there never are going to be 
excessive domestic earnings is this: If there will be no excessive earnings to be 
applied against subsidy requirements, 8. 3426 is unnecessary. If there will be 
such earnings, S. 3426 is wrong. 

IV 


Now let me turn to my second point, that 5. 3426 would be unfair to a carrier 
like Pan American which has not been permitted to operate in its own country, 
as against the domestic lines that have been permitted to operate abroad. 

Pan American competes against these airlines not only for passengers and 
freight but also for the favor of the investors who supply the capital needed to 
purchase equipment and facilities. A law under which a combined domestic- 
international operator could keep excessive profits from its domestic operation 
and still get the same subsidy that it would otherwise obtain for its international 
service would be completely unfair to the operator that has no access to any 
such source of excessive earnings and must depend on the fair and reasonable 
return fixed by the Civil Aeronautics Board for its international services. 

The recent report of the Air Coordinating Committee on Civil Air Policy recog- 
nizes that United States-flag operations in the international field, where they are 
subject to largely unregulated competition by cheap labor operators, now require 
and will continue to require subsidy. The reasons for this are similar to those 
in maritime transport with which the committee is familiar. A purely inter- 
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national carrier therefore can never have anything very much in excessive earn- 
ings, either in whole or for any separate part of its operations. The only way 
in which such earnings could be obtained would be if a subsidy rate fixed by the 
CAB proved to be more lucrative than was intended. This, however, is a very 
temporary situation. The Civil Aeronautics Board keeps close track of the earn- 
ings of subsidized carriers, and if it finds that excessive earnings are being realized 
on any division, it has only to start a new mail rate case. There are no difficulties 
about the effect of this on other less fortunate carriers, such as those which limit 
the Board’s ability to prevent the realization of excessive returns in the protected 
and predominantly unsubsidized domestic market by reducing commercial rates. 
The best for which an exclusively international carrier can hope, therefore, is the 
realization of whatever level of return the Board establishes as fair and reasonable 
for subsidy purposes. Actually nothing like this has been realized. 

It is bad enough for such an airline to have to compete in the capital markets 
of the country with a combined domestic-international operator, whose excessive 
domestic earnings, as in the case put, were sufficient to yield a return of 14 percent 
on its total investment without any subsidy for its international service. Cer- 

tainly, however, the situation should not be further aggravated by giving the 
combined domestic-international airline subsidy for the international portion of 
its operations on top of excessive domestic profits. 

The excessive returns which a combined domestic-international operator would 
be able to realize under 8. 3426 would create havoc in still another way. The 
Government would be giving the combined carrier the wherewithal to indulge 
in excessive scheduling, in extravagant advertising and selling expenses and in 
passenger luxuries on its international operations. This in turn would ircrease 
the subsidy which the Government would have to pay to the exclusively inter- 
national carrier. It is no answer that the Civil Aeronautics Board would dis- 
allow these items in computing the subsidy for the international portion of the 
combined service. The excessive returns on the domestic operation could never- 
theless be used for this. 

y 


What now are the arguments made for the bill? 

(1) The first is that S. 3426 is necessary to put all the domestic airlines on 
an equal footing. What this means is that Congress must give all domestic lines 
equal rights to excessive earnings. For there is no suggestion in the Supreme 
Court decision that the Board should offset earnings that are not excessive. 
Congress will hardly buy this. Moreover, as previously pointed out, the true 
effect of S. 3426 is to give the combined domestic-international operator a superior 
right to excessive domestic earnings. 

(2) It is said next that S. 3426 is necessary to carry out the Air Coordinating 
Committee’s recommendation that domestic airlines should build up reserves in 
good times. Again the answer to this is that the offset is only of such earnings as 
exceed whatever level the Board has fixed as reasonable. In determining what 
are reasonable earnings the Board should, of course, take into consideration the 
need not only of adequate dividends to airline stockholders but of creating reserves 
in good times against bad. Once this determination is made, there is no reason 
for allowing a particular airline to keep more. I might add that in spite of the 
talk about reserves, nothing in the bill requires a combined domestic-international 
carrier receiving excessive profits from its domestic division to keep these in reserve 
rather than paying them out as dividends. 

(3) It is said that the offset would burden the domestic operations of a combined 
carrier and adversely affect its ability to compete on equal terms with carriers 
conducting only domestic operations. This again forgets that the offset is only of 
earnings above whatever level the Board has determined to be adequate to 
sustain domestic operations on a proper basis. Surely Congress cannot be asked 
to legislate on the premise that unreasonable earnings are necessary for a domestic 

carrier to maintain itself; yet that is what this contention implies. Furthermore, 
this argument ignores the effect of permitting the combined operator to retain 
excessive domestic earnings on the ability of the purely international operator, 
who seems always to be the forgotten man, to compete on equal terms. 

(4) A fourth argument is that adherence to the present law as construed by 
the Supreme Court would deprive Mr. Howard Hug con airline and the other 
combined domestic-international operators of their incentive to continue inter- 
national operations. Indeed, some of the proponents of this legislation claim 
that S. 3426 is all that stands between this country and the ‘‘chosen instrument,”’ 
It would be a pretty good rule of thumb for Congress to button up its coat when- 
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ever this hoary argument is hauled out Eight years ago these people were 
telling everyone in Washington that they would conduct international service 
without any subsidy at all. Now Mr. Howard Hughes’ company and the others 
are telling you that to induce them to continue their international services, you 
must make the taxpayers pay them a subsidy even though excessive profits from 
their domestic operations, realized in part because of the benefits that their 
international services give to them, already produce a reasonable return overall. 
I doubt that the Board and the President would ever have issued international 
certificates to these people if they had been told then that these were the terms. 

This argument is just a bluff, which should deceive no one. It is a bluff that 
ought not be made. Combined domestic-international operators derive such 
benefits for their domestic operations from their international service that they 
are not going to abandon the latter simply because a portion of the excessive 
profits shown on the domestie service, probably only a fraction of the supposedly 
“domestic”? profit that is due to the international operations, has to be used 
to sustain these 

Of course, they would like to scare you into giving them subsidy on top of 
excessive domestic profits, but if they can’t have that, they aren’t going to cut off 
their noses to spite their face. 

5) It is said that refusal to give international subsidy to a combined domestic- 
international operator, whose excessive ‘‘domestic’’ returns already yield a 
reasonable return on investment on an overall basis, would retard domestic rate 
reductions which the CAB might otherwise feel itself in a position to order. 
However, as brought out before, the CAB’s difficulty in ordering such reductions 
lies in their effect, not on the relatively strong companies such as the large com- 
bined domestic-international operators but on weaker domestic operators. The 
major domestic-international operators are 2 of the 4 transcontinental lines and 
2 large north-south operators. Only one of these carriers is on a subsidy status 
so far as its domestic operations are concerned, and that only very recently. 

6) The final argument is that the Supreme Court’s construction of the law 
means that a carrier is on a sort of cost-plus basis until final mail rates have been 
established not just for one but for all its operations, and that this is detrimental 
to the incentive that the carrier would otherwise have to do the best possible job 
on the division for which final rates have been set. This argument is hard to 
reconcile with the CAB’s proposal that the bill should not apply to Pan American 
with its various divisions. The answer to this point is not for Congress to confer 
a huge bonus on the combined domestic-international operator but to demand 
that the Civil Aeronautics Board handle these mail-rate cases in months rather 
than years. If the Board needs more staff for this purpose, it ought to be given 
the staff. Expedition of such proceedings is a ‘‘must,” quite apart from the 
problem to which S8. 3426 is addressed. This is equally so for all carriers. 


VI 


Perhaps the vice of 8. 3426 can be best summed up by saying that it violates 
the basic legal principles that when an investor puts his money into a regulated 
public utility, such as an airline, he does so on the condition that in return for the 
protection that the Government accords him, he foregoes the opportunity for 
excessive profits and is limited to a fair and reasonable return. A corollary of 
this principle is what the Air Coordinating Committee has referred to as ‘‘the 
normal public utility concept in which the furnishing of needed, but unprofitable, 
service is part of the obligation assumed by a carrier in exchange for the franchise 
it receives on its more profitable routes.’’? Familiar instances of this are the rail- 
roads’ conduct of unprofitable passenger service and the scheduled airlines’ con- 
duct of service to small cities. Under 8. 3426, the Government not only would 
be condoning a violation of this principle, but would be using public funds to 
promote it. 

In addition to these specific objections, we would like to leave one final point 
with the committee. §. 3426 deals with only one aspect of the large problem of 
subsidy for air transportation. This subject is dealt with comprehensively in the 
report of the Air Coordinating Committee, approved by the President little over 
a month ago. The report makes nine specific recommendations on this subject 
of airline subsidy, a number of which would require legislation for their implemen- 
tation. The recommendations did not include the one here proposed. We 
respectfully urge that it would be most unwise for the Congress to take action at 
this time on one aspect of the air transport subsidy problem without considering 
the whole. 
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Senator Monroney. Can you tell me how many divisions Pan 
American operates under the old system under separate accounting? 

Mr. Dou.ens. We operate the Atlantic, Pacific-Alaska, and Latin 
America. 

Senator Monroney. That is four divisions? 

Mr. Doutens. No; three. Pacific—Alaska is combined. 

Senator Monroney. Latin America is separate? 

Mr. Doutens. Yes, 

Senator Monroney. And as is the European? 

Mr. Dovutens. Yes. 

Senator Monronzy. | don’t know, but I wouldn’t want to take a 
chance on not having it in the record, Therefore, from the standpoint 
of the purposes of this bill, you would have not 1 foreign operation 
and 1 domestic, but you have 3 foreign divisions. 

Mr. Doutens. We have no domestic operations whatever. 

Senator Monroney. But from the standpoint of mail pay, you are 
considering the three as distinct entities for the purposes of ac- 
counting? 

Mr. Doutens. That is right, sir. 

Senator Monroney. That is all I wanted to know. Thank you. 

The CHarrMan. One question, Mr. Doulens. Are there any of 
your divisions which you operate independently making profits which 
would be offset against any of your divisions which are losing? 

Mr. Dovu.ens. I would rather have that answered by letter, if I 
may? 

The CHarrmMan. If you would let me know, I would appreciate it. 

Mr. Doutens. Yes, sir. 

(Information to be furnished by Mr. Doulens is as follows:) 


Pan AMERICAN Wortp ArRWAYsS SYSTEM, 
Washington 5, D. C., July 9, 1954. 


Senator JoHN W. BRICKER, 
United States Senate, Washington, D. C. 


DEAR SENATOR Bricker: At the close of the hearings on 8. 3426 before the 
Interstate and Foreign Commerce Committee yesterday, you asked me this 
question 

‘Are there any of your divisions which you operate independently making 
profits which would be offset against any of your divisions which are losing?” 

In answer, our Alaska operations are now producing less than the normal 10 
percent return. 

The Latin-American division appears to be producing a return of about 10 
percent, 

Insofar as our Atlantic and Pacific divisions are concerned, no definitive rates 
have been set for the year 1954. At such time as rates are fixed by the CAB for 
these operations, they should produce a reasonable return which the Board in 
the past has determined to be 10 percent on investment per annum. Under 
these circumstances there would be no excess earnings available to offset defi- 
ciencies in earnings in other divisions. 

It is our understanding that the Civil Aeronautics Board staff is not proposing 
to forecast any excess profits for Pan American’s divisions for the year 1954. 

Senator Monroney asked me for a breakdown of our divisions and I answered 
that we had three divisions— Atlantic, Pacific-Alaska, and Latin-America. How- 
ever, Alaska has long been considered as separate for mail-rate purposes. Ac- 
tually, it is part of the Pacific-Alaska division. 

I trust that this information is satisfactory. 

Sincerely yours, 
Roger B. DovuLENs. 


The CuatrmMan. Mr. Langdon P. Marvin, Jr., aviation specialist to 
Senator Kennedy is here. 1 wonder if he wishes to make a statement? 
Mr. Marvin. No, sir, Senator. I think Senator Kennedy sub- 
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mitted his statement at your June 22 hearing and we brought three 
extra copies along today. 

The CuarrMan. The others have gone into the record already. 

Mr. Marvin. Yes, sir. 

The CHatrman. Thank you very much. 

[f there is nothing further, we will close the record with that letter 
that I requested from Mr. Doulens which will be put in the record 
later. 

Senator Monroney. Will anybody appear from the Post Office De- 
partment to explain this discrepancy? 

The CuarrMan. It is in the record, I think, now. It was presented 
previous to the submission of the letter in the record, though. Would 
you care to question them further? 

Senator Monronry. No; I was out of town attending Senator 
Hunt’s funeral at the time and missed it. 

The CuarrmMan. He did not cover the financial statement that he 
presented in the record. 

Senator Monroney. He did not? 

The Cuarrman. Not in the testimony; no. 

Senator Monroney. Perhaps the staff could direct an inquiry as 
to why this discrepancy? 

The CuatrMan. In the light of the testimony this morning, the staff 
will be directed to do that and the answer will be put in the record. 

(Reply from Post Office Department is as follows:) 


OFFICE OF THE POSTMASTER GENERAL, 
Washington 25, D. C., July 13, 1964. 
Hon. Joun W. BRICKER, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Se nate, Washington 95.2. i. 

DEAR Mr. CuarrRMAN: This letter is in reply to your letter of July 8, wherein 
you asked that I review the entire matter concerning my estimate of approxi- 
mately $50 million asserted to be involved in the issue of offsetting excess earnings 
of certain air carriers as a result of the recent Supreme Court decisions of February 
1, 1954. You also asked that I furnish your committee with a reconciliation of 
my estimates with those furnished by the Hon. Chan Gurney, Chairman of the 
Civil Aeronautics Board, in his letter to you of July 1, 1954. Finally you request 
any further comments which may be deemed desirable. 


BACKGROUND 


The above-mentioned Supreme Court cases arose under the following cireum- 
stances. In 1948, the Board fixed a final future mail rate for Chicago & Southern’s 
(C. & 8.) domestic operations, which rate the Board estimated would yield a net 
return, after taxes, of 7.4 percent on that part of the carrier’s investment allocable 
to those domestic operations. The following 3 years—1948, 1949, 1950—C. & S8.’s 
domestic division obtained total revenues of at least $654,000 in excess of the 7.4 
percent rate of return. 

C. & S. also operated a Latin American division. In 1951 for C. & 8.’s Latin 
American operations, the Board fixed subsidy rates retroactively from November 
1, 1946, to December 16, 1950, and prospectively from December 16, 1950. In 
fixing these subsidy rates for the Latin American division, the Board refused the 
request of the Postmaster General to offset against the carrier’s subsidy need for 
this Latin American division the excess earnings of its domestic division mentioned 
above. On the Postmaster General’s petition for review, the Court of Appeals 
reversed the Board (207 F. 2d 207, May 4, 1953). The Board and the carrier 
sought and were granted certiorari by the Supreme Court; but the Court ruled 
against them and affirmed the lower court’s decision (C. A. B. (and Delta as 
successor by merger to C. & 8S.) v. Summe rfield, Postmaster General, 347 U.S. 74, 
February 1, 1954). 

In so ruling, the Court referred to section 406 of the Civil Aeronautics Act by 
which the Board is directed to fix mail rates and pointed out that the subsidy 
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“need” provision of section 406 (b) provides that the Board in determining those 
rates “‘shall take into consideration * * * the need of each such air carrier for 
compensation * * * together with all other revenue of the air carrier * * *.”’ 
The Court stated that the act thus poses as the initial question for the Board 
whether the financial condition of the carrier is such that it needs a subsidy or 
has no need for one. The Court also stated that the standard is “the need of each 
such air carrier’ and that the ‘‘need”’ of the carrier is measured by the entirety of 
its operations, not by the losses of one division or department. The Court 
pointed out that since the Board did not construe and apply the act in that man- 
ner, the lower court was correct in reversing the Board’s rate order. 

W hile this C. & S. case was pending before the courts, the Postmaster General 
asserted, by various legal documents, the same principle in other mail rate pro- 
ceedings before the Board. These proceedings also involve carriers having two 
or more divisions where excesses over a fair return were realized in one division 
while subsidy was being claimed in the other division. Progress on these latter 
proceedings has been held up at various stages by the Board pending the outcome 
of the Supreme Court decision. 


SENATOR KILGORE’S REQUEST TO THE POSTMASTER GENERAL 


Approximately 2% months after the Supreme Court decision was handed down, 
Senator Kilgore sent a letter to the Postmaster General. This letter and the sub- 
sequent re ply by the Postmaster General have been reproduced in the Congres- 
sional Record of June 8, 1954, at pages A4324-5. In his letter, Senator Kilgore 
wished to be advised whether a certain statement by Congressman Gary was 
correct, especially “his itemization of various briefs, exceptions, and other legal 
documents filed by you totaling approximately $35,034,000.” The statement of 
Congressman Gary may be found in the (¢ ‘ongressional Record of March 3, 1954, 
at page 2468. Congressman Gary in that statement set forth the names of six 
CAB proceedings wherein the Postmaster General had filed legal documents 
which contained assertions of substantial amounts of money involved on the same 
principle as decided by the Supreme Court on February 1, 1954. Congressman 
Gary totaled those claims and found them to be $35,034,000. Senator Kilgore 
asked for verification of those totaled claims. In the letter of reply, the Post- 
master General stated that the figure does represent the totalization of the claims 
previously asserted by the Department in the proceedings mentioned. 

Senator Kilgore also requested information concerning excess earnings for 
periods other than those covered in the documents mentioned by Congressman 
Gary and finally, he requested a list of the air mail payments claimed by the car- 
riers or proposed in such dockets. This information was supplied by the Post- 
master General in his letter of June 5. The letter stated that the Department was 
asserting claims of approximately $15 million in addition to the previous mentioned 
claims of $35 million. The Postmaster General’s letter also stated that these 
additional claims were set forth on the basis of information presently available 
to the Department, and involved various rate periods all prior to July 1, 1954, 
the commencement of fiscal year 1955. 

It was not intended by the Postmaster General that by listing these claims for 
past rate periods any inference should be drawn that the same amount of money 
could thereby be asserted prospectively for fiscal 1955. The Post Office Depart- 
ment did not attempt to estimate air-carrier earnings prospectively, and did not 
state that any of the carriers involved in these claims would continue to hav 
excess earnings for the future fiscal year 1955. 





POSTMASTER GENERAL'S LETTER TO SENATOR BRICKER 


Subsequently upon your request, the Postmaster General by letter of June 18, 
1954, made a report on 8. 3426, a bill to amend subsection 406 (b) of the Civil 
Aeronautics Act of 1938, as amended. In the letter it was stated that “the Post 
Office Department is opposed to the bill because it would have the effect of nulli- 
fying the airmail subsidy rate-making principle presently embodied in section 
406 (b) as interpreted by the Supreme Court in its decision of February 1, 1954, 
in C. A. B. v. Summerfield, Postmaster General,’’ supra. The Department set 
forth the fact that the bill would effect other pending Board proceedings for past- 
rate periods where the issue of excess earnings had also been raised by the Depart- 
ment. It was also stated: 

“Since these proceedings have not yet reached the Board for final determination, 
the exact amount of public funds embodied in the issue cannot be stated with 
finality. However, on the basis of available data for past rate periods ending 





AMEND THE CIVIL AERONAUTICS ACT 


ber 31, 1953, the Department has asserted that a total of approximately 
llion i ivolved in the issue of offsetting excess earnings For a detailed 
breakdow of this sum please see the Congressional Record, June 8, 1954, at 








epa ent thus ¢ ‘attention to the fact that these proceedings 

rate period did not involve any rate period in fiseal 1955. 

I rmo e letter : \ he exact amount involved and the final 
lollar - could not be presented at the present time because the Board has 
ve ade final determinations in these cases. The Department, however, 

( 1 il ( indication vuld be given to your committee as to the 
ymout of excess earnings available for offset, in the opinion of the Postmaster 
General, in these rate proceeding It should be recognized that such claims of 
the Postmaster General may be upheld or denied, in part or in whole by the Board 
final determination after hearing and ¢ nent. It should also be pointed 





out, however, that on the basis of available facts and the present status of the 
pending cases the By partment believes that these claims of the moneys involved 


LY 1, 1954, LETTER FROM CHAIRMAN OF THE CIVIL AERONAUTICS BOARD TO 
SENATOR BRICKER 
At the hearing 
Board to submit written comments regarding the Postmaster General’s letter to 
Senator Kilgore, mentioned above. The Chairman of the Board, Mr. Gurney, 
by letter of July 1, 1954, has made such comments. This letter has been repro- 
duced in the Congressional Record of July 6, at pages 9220-22. The Chairman 
of the Board states that ‘“‘no one can presently eliminate the uncertainty that 
stems from the fact that the mail rate cases to which the ruling of the Supreme 
Court in the C. & S. ease is to be applied are pending before the Board and will 
not be concluded for some time.’’ The Chairman properly refrained from setting 
forth his or the Board’s opinion of the proper amounts of the offsets to be applied 
in each of the cases mentioned by the Postmaster General. To do so at this time 


on 8. 3426, Senator Bricker requested the Civil Aeronautics 


would be to prejudge the cases before all procedural steps had becn taken. 

Item No. 1 of Mr. Gurney’s letter deals with the Board’s request for appropri- 
ations for fiseal vear 1955. Since the claims being asserted by the Postmaster 
General relate to past periods the Postmaster General would have no reason to 
attempt to project those claims into fiscal 1955. To reemphasize these claims 
made by the Postmaster General in Board proceedings do not refer to the fiscal 
vear 1955 but to prior fiscal years. 

Item 2 of Mr. Gurney’s letter also refers to the Board’s appropriation request 
for fiscal 1955 and sets forth his comments on whether or not there would be excess 
earnings in this future yaar. It is not believed necessary or proper for the Post- 
master General to comment on that aspect. 

With respect to item 3 of Mr. Gurney’s letter, the Post Office Department 


agrees that there are wide differences batween the parties to these past rate pro- 


ceedings, both in theories and the amounts of money involved in the offset issue. 
In this connection, Mr. Gurney stated, ‘“‘* * * the Post Office contends that 
where a carrier has excess earnings in one year and a deficiency in another year, 
both years being in the open rate period, the Board should offset the excess 
earnings but should ignore the deficiencies.”’ 

This statement was made without benefit of the Post Office Department’s brief 
in the Trans-Atlantic Mail Rate case filed June 30, 1954 

It is not the Department’s position that the Board should offset the excess but 
ignore the deficiencies. Rather, it is the Department’s position that reported 
losses should be taken into account only after the Board has determined the 
amount of such losses to be underwritten under the statutory test of honest, effi- 
cient, and economical management, as set forth in section 406 (b) of the act. In 
other words, the reported losses niust first be screened under these standards be- 
fore they can be considered in connection with grants of subsidy. In the absence 
of such screening the Department does not believe that the Board should or can 
recognize reported losses The Board’s letter of July 1 overlooks this phase of 
the Department’s position which was set forth in the Department’s brief filed 
June 30 

In the Department’s brief in the Trans-Atlantic Mail Rate case, filed June 30, 
1954. its position with respect to TW£A’s past rate period from February 5, 1946, 
through 1953, is summarized at page 19, essentially as follows. For the period 
1951-53, TWA’s domestic division reslized earnings that exceed an 8 percent 
return by an amount computed to be $27,044,000 after making proper adjustments 
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for Federal income tax liability. The Board should offset such excess against 
TWA’s claimed subsidy need in its international operations. For the earlier 
period, March 14, 1947, through 1950, the losses reported by TWA for its domestic 
division were considered by the Board in a proceeding concluded in 1951, wherein 
the Board granted the earrier the amount of subsidy which it determined to be 


required under the test of honest, efficient, and economical management The 
subsidy payments made by the Department to TWA pursuant to that decision 
amount to approximately $20 million. Therefore, the Department is now con- 


tending that the losses of 1947-50 have already been screened and the Board has 
granted the subsidy needed for this period under the standards of the act. Thus, 
the deficiencies of 1947-50 cannot now be asserted again to decrease the excess 
pro‘its above mentioned 

TWA had also reported a loss for its domestie division for the period February 5, 
1946, to March 14, 1947. The Department contends that these claimed losses, 
incurred after mail payments of over $3 million, should not be employed to de- 
crease the above-mentioned excess earnings until such time as the Board obtains 
sufficient evidence to enable it to determine whether the losses were properly 
incurred under the statutory standards of honest, efficient, and economical man- 
agement. This determination has not been made. 

Mr. Gurney also comments on the fact that counsel for the Bureau of Air 
Operations of the Board is contending for almost a million dollars more by way of 
offset against Pan American in the pending Trans-Atlantie Mail Rate proceedings 
than the Post Office asserts. On the basis of our figures to Senator Kilgore, his 
statement is correct. In that Trans-Atlantie proceeding, the Board’s own staff 
is claiming that there are several million dollars of excess earnings realized both 
by Pan American and TWA which should be applied against the carriers’ subsidy 
needs 

With respect to item 4 of Mr. Gurney’s letter, the Department agrees that the 
entire $50 million available for offset may not be so applied or ‘“‘recaptured”’ after 
the Board makes its final determinations in the various cases. It depends entirely 
on the finalizations of the various computed subsidy needs of the carriers caleu- 
lated on a divisional basis and the amounts available for offset. For instance, 
using Mr. Gurney’s hypothetical example, if it is to be assumed that there has 
been a final determination that the carrier’s international operation, on a divi- 
sional basis, needs $5 million in subsidy, then only $5 million of the $10 million 
excess from the domestie division would be applied as an offset against the need. 
But until the final determinations have been made by the Board, the Department 
believes it to be in the best interests of the taxpayers to present and assert the 
entire amounts of excess that are available for offset. In the hypothetical 
example the amount so involved and available would be the $10 million excess. 
But in the actual examples of TWA and Pan American, the amounts asserted by 
the Department as available for offset are far less than the total subsidy mail 
payments proposed by the Board’s examiner for the international operations 
$87 million for Pan American, and $63 million for TWA, as shown in my letter of 
June 5 to Senator Kilgore 

The other statement made by Mr. Gurney in connection with United Airlines 
would also be correct if it were to be assumed that the Board has actually made 
those determinations. But, again, United has made a total subsidy claim of 
approximately $1414 million, subject to further amendments. The Board has 
not yet acted. Under the circumstances the Department asserts that there are 
$15,857,000 available for offset 

Thus, if United’s claim remains unchanged and if the Board were to approve it 
on a divisional basis, the Department’s position would be: 


$14, 595, 503 
—1, 600, 052 


United’s Hawaiian claim ' 
Mail services rendered and paid 


Balance due as subsidy ; * iasnile 12, 995, 451 
But, Post Office claims there are the following earnings in excess 
of an 8 percent return from United’s domestic division available 
for offset against its subsidy need ; — 15, 857, 000 


Net subsidy due United : ike aa ; 
Post Office has already paid United-Hawaiian under temporary 


orders: 
2, 626, 918 


LO. ... se rs oe ial ohh te oe oa a a 2 
Of which service mail pay is--- : eh _...--. —1, 600, 052 


Balance already paid as temporary subsidy a ee 1, 026, 866 
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Therefore the Department would claim that United should repay the $1,026,869 
to the Department as subsidy paid on account and not actually warranted under 
the above situation. Hearings on United’s claim are tentatively scheduled 
by the Board for next month. Any changes in Unitea’s claims or proposed 
Board’s allowances would correspondingly change the computations above. 

If, however, 8. 3426 were approved, the Post Office Department would not 
be permitted to assert the offset principle, and, using the above computation, 
the Department would be ordered by the Board to pay United $12,995,451 
less $1,026,866 already paid, or $11,968,585 as subsidy for the past period April 
30, 1947, through August 7, 1952. 

The Department also agrees with Mr. Gurney’s statement made in connection 
with Delta Air Lines, again assuming, as Mr. Gurney does, “if the Board should 
ultimately find after hearing * * *.’”’ But apparently Delta does not now 
agree or accept the estimated excess profits of $954,000 for its domestic opera- 
tions because Delta states its earnings are below the Board’s forecast for 1953-54. 
If that is the case, the subsidy requirement estimate of $730,000 for the Latin 
American operation may also have to be increased. See Delta’s letter to the 
Postmaster General, dated June 22, 1954, page 3, which letter has been offered 
by Delta by way of a printed statement (p. 5) of Mr. Erle Cocke, Jr., presented 
July 8, 1954, to your committee on S. 3426. 

With respect to the attachment of Mr. Gurney’s letter (also reproduced in the 
Congressional Record of July 6, 1954, pages 9221-9222), it appears to be a 
summary of the effect of the Supreme Court decision on offsets for the future 
year July 1, 1954—June 30, 1955, fiscal year 1955. 

First, the Department, as previously stated, has not asserted any offset claims 
against any carrier for that future period. The Department has not attempted 
to estimate whether any excess earnings will be available for fiscal 1955. Reor- 
ganization Plan No. 10 of 1953 has relieved the Department of the responsibility 
of paying subsidies as of October 1, 1953. The Department therefore, if requested, 
would accept the Board’s estimate of projected results for the future fiscal year 
1955 on the subsidy offset principle. 

Secondly, the Department reads the Board’s estimates for fiscal 1955 as in 
no way affecting or prejudging the Department’s claims of excess earnings of 
the various carriers for the past fiscal years mentioned in the Postmaster Gen- 
eral’s letter of June 5, 1954, to Senator Kilgore. For example, the attachment 
does not include United, as mentioned in the footnote to the attachment. Again, 
the estimate does not mention the Postmaster General’s claim against Braniff 
for the periods prior to January 1, 1954. Likewise the Department does not 
read the reference to TWA as a prejudgment of the amount available for offset 
in the calendar year 1953 to be only $1,500,000. 

Finally, the Board’s estimates of the service mail pay for fiscal 1955 are not 
understood to be a prejudgment of the final proper service mail rates for 1955 
presently under consideration by the Board in pending proceedings for various 
domestic overseas and international carriers. 

In conclusion the Department wishes to state that it realizes that the com- 
putations involved in the offset principle can be made complex and that there are 
controversies as evidenced by the pending cases, just as there always are con- 
troversies On money claims. The principle, however, is simple and fair as shown 
by the unaminmous opinion and decision of the Supreme Court on this and 
related matters—“If, the carrier’s treasury is lush, the ‘need’ [for subsidy] 
decreases * * *,’’ 

This matter demonstrates rather forcefully the importance of the President’s 
teorganization Plan No. 10, separating subsidy from mail payments, which 
was approved by Congress, effective October 1, 1953. In addition to relieving 
the postal service of the burden of making subsidy payments, one of the principal 
purposes of this plan was to identify separately the amount of the appropriations 
to be made by Congress for subsidy purposes. 

Before this plan became effective, subsidy payments were made by the Post 
Office Department. The amount in question here covers past rate periods for 
which the Department has the responsibility of paying such subsidies. The 
amount of subsidy that may be involved in the future under the Supreme Court 
ruling is a matter for the Ci il Aeronautics Boerd which now has the responsibilit 
for making the subsidy payments. 

The Post Office Department would be remiss in its duties to the public if it did 
not closely scrutinize the amount to be charged to it for the past rate periods 
under the Supreme Court’s interpretation of the law. 

Sincerely vours, 


ArtTHuR E. SUMMERFIELD, 
Postmaster General. 
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STATEMENT BY SENATOR HARLEY M. KILGORE, oF West VIRGINIA, TO SENATE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE ON 8. 3426 


Mr. Chairman and distinguished colleagues, in taking this opportunity to state 
to you my opposition to S. 3426, I would like to give you the information on tax 
windfalls as a concrete example of the harm to the American taxpayers which 
could result from enactment of this bill. 

It is of course not possible for the average American taxpayer, for example, to 
go to a Government bureau and say ‘‘Look here, I have to pay some income 
taxes the middle of this month. Please give me the money to pay them with.’ 

But it does happen between the Civil Aeronautics Board and certain of the 
airmail contractors. 

At the hearings of our Senate Appropriations Subcommittee it was developed 
that the Civil Aeronautics Board has been, and still is, allowing additional sub- 
sidies to some airlines to enable them to pay their Federal income taxes, or allow- 
ing certain other airlines (only, by the way those airlines which hold mail con- 
tracts) to treat taxes as operating costs in computing mail pay and covering 
these taxes with additional service mail pay. 

This practice in itself raises a serious question of public policy. 

It of course should be remembered that there are a number of airlines which 
do not hold mail contracts and so do not under the practices of the Civil Aero- 
nautics Board receive any Federal assistance in paying their income taxes. There- 
fore, they are at a competitive disadvantage against en whose income taxes 
are paid for with additional public money granted by the Civil Aeronautics Board. 
There is also, in my opinion, a very serious question as the proper construction 
of the law by the Civil Aeronautics Board. I will quote here the opinion of the 
Supreme Court as given in — following extract of a legal opinion on this subject 
dated May 24, 1954, by Mr. James P. Radigan, Chief of the American Law Divi- 
sion of the Library of Congress, on page 2261 of the hearings before our Senate 
Appropriations Subcommittee: ‘Further, the case, Capital Lines, Inc. v. Civil 
Aeronautics Board (171 F. 2d 339, cited), hardly supports the rationale, or rather 
the supposition, that the right to subsidies is as obligatory as the right to just 
— nsation. ‘To the contrary, the court disposed of the contention that the 

Civil Aeronautics Act entitled air carriers to the readjustment of rates to insure 
profitable operations. The words of the court are as follows: * * * The act, 
with its regulatory provision, is not intended to underwrite profitable operation 
of a carrier’s business, any more than statutes imposing regulation of public utili- 
ties are intended to insure them a net seeente. Federal Power Commission v. 
National Gas Pipeline Co. (1942, 315 U.S. 575, 590; 62 S. Ct. 736, 86 L. Ed. 1037, 
and cases cited).”’ 

However, there is a further abuse of this practice of the CAB which relates 
directly to your consideration of $. 3426, which bill would re peal, retroactively to 
January 1, 1946, the — decision of the Supreme Court of February 1, 
1954 in Summerfield v. CAB. 

At our Senate Appropriations Subcommittee hearings on the Civil Aeronautics 
Board, I quoted (hearings p. 2120) CAB order E—4561: ‘‘In computing such tax 
allowances in previous cases, however, the basis used has in many cases resulted 
in making provision for a greater amount of tax than would ever be paid by the 
carrier.” 

It, develops that, because the CAB gave these tax allowance subsidies, or service 
mail rates, on the basis of estimated taxes, rather than actual taxes, the Civil 
Aeronautics Board admitted to me (hearings, p. 2254) that: ‘This policy un- 
doubtedly resulted in a windfall to some carriers in some years.’ 

Our Committee on Appropriations is attempting to find out how much that 
windfall is and what is being done to recoup it. 

Part of the tax windfalls are, apparently, traceable to the very divisional basis 
of computing mail pay and subsidies, which the Supreme Court declared to be 
illegal on February 1, 1954, and which 8. 3426 would again permit 

I am therefore afraid that S. 3426, permitting the divisional basis again to be 
used by the Civil Aeronautics Board, would invite tax windfalls in the future, and, 
particularly, since 8S. 3426, by the language of section 2, works retroactively to 
approximately January of 1946, enactment of 8. 3426 might seriously impede our 
committees vigorous efforts to recoup for the Government these tax windfalls, 
which the Civil Aeronautics Board has admitted to have occurred in the past, as 
well as our efforts to prevent similar tax windfalls in the future. I emphasize, 
Mr. Chairman, the future as well as the past because I do not feel that elimination 
of the retroactive section (sec. 2) of 8. 3426 would take care of the problem, since 
it would leave opportunity in the future for tax windfalls to occur again. 
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er General opposes the ent 


in his letter of June 18 to you the 


3426. not only section 2 (the retro- 





active feature) but also section 1 (regarding the future 


I introduced on pages 2121-2126 of our hearings an affidavit that the Atlantic 
division of Pan American had beer ‘AB approximately $1 million 
on account of taxes that will never e reason these taxes will not 
t, is that the Atlantic division 


was admitted to me by the 


or have not become due, if the sw 
of Pan American never files a tax 1 
Civil Aeronautics Board on page 2186 of our hearings 

Now the CAB has stated to me that thev believe they have the problem licked 
‘than a constructive 
or estimated tax policy, and they say ey have been doing so since approximately 
1950 

Mr. Chairman, if the CAB does have a new policy regarding tax allowances, 
it appears that the Postmaster General of the United States has not vet heard 
about it, because I find that, as recently as April 12, 1954, in protesting proposals 
by the CAB regarding both past and also future mail pay and subsidies for the 
Atlantic division of Pan American in docket 1706, the Postmaster General stated: 

Iixception is taken to the failure of the examiner to specifically state and 
provide, on page 216, that only actual tax liability of the carrier will be recog- 
nized * * % The full text of the Postmaster General’s exceptions to proposals 
of the CAB in this case may be found in pages 2211-2213 of our Appropriations 
Subcommittee hearings on the CAB’s proposed subsidy budget for fiscal year 
1955 

Now since the Atlantic division of Pan American never files an income tax, 
and since that income tax is filed by a parent holding company, Pan American 
World Airways, Inc., which owns, according to the list which we received on 
page 2163 of our hearings, a great many hotels and country clubs and real-estate 
developments, corporations, etc., there is no indication that allowance has been 
made in figuring the proposed tax allowance of $3,892,000 per annum for the 
Atlantic division of Pan American for the losses which may be run up not only by 
the other airline divisions of this company but also by its many subsidiaries. In 
other words, there is a distinct possibility that only a portion of the $3,892,000 per 
annum being allowed for tax purposes has, or will, ever find its way into the 
United States Treasury. 

It seems to me, Mr. Chairman, that one of the great defects of the divisional 
basis being proposed in 8. 3426 is that it puts the CAB in the position of figuring 
tax allowances to their subsidies by separate divisions, which are not tl 








now, and they are going to pursue an actual tax policy ra 


he entities 
which file the actual tax returns. Since the tax returns are figured by the com- 
panies in their entirety, it would seem well that we should require the CAB to 
hold consolidated proceedings governing these companies each in its entirety as 
the Supreme Court said ought to be done. I think it would be most unwise for 
the Congress to change this very wise principle laid down by the high court. 


DEPARTMENT OF JUSTICE, 
July 21, 1954. 
Hon. Jonn W. BrRICKER 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C 

DrAR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice relative to the bil! (S. 3426) to amend subsection 406 (b) of the 
Civil Aeronauties Act of 1938, as amended 

Under the present provisions of the Civil Aeronauties Act of 1938, carriers 
receive subsidy in the form of fair and reasonable compensation for the trans- 





portation of mail by aircraft at rates fixed by the Board Section 406 (b) directs 
the Board, in fixing such rates, to take into consideration, inter alia, ‘‘ * * * the 

dd of eac} ch r earrier for compensation * * * sufficient * * together 
with all other revenue of the air carrier, to enable such air carrier * * to 
maintain and continue the development * * * ” of a national air transportation 
policy In Delta Air Lines v. Summerfield, (347 U. 8. 74), the Supreme Court 


held that the need referred to in the foregoing provision is ‘‘measured by the 
ent_rety of its |the carrier’s] operations, not by the losses of one division or depart- 





ment p. 79), and that such need of the carrier as a whole is the ceiling on subsidy. 
The Court accordingly held that the Board had erred in refusing to offset the 
carrier’s $654,000 excess domestic subsidy profit for 1948 to 1950 in determining 
its subsidy need on international operations for the same years 
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The bill would amend section 406 (b) of the Act so as to authorize the Civil 
Aeronautics Board to award mail-pay subsidy on the basis of the need of a par 
ticular Operating or geographical division of an air earrier, instead of the need 
of the entire carrier as the act now provides. Thus, the bill would have the 
effect of overcoming the Supreme Court’s interpretation of section 406 (b) in the 
Delta case 

Furthermore, it is noted that the bill would give the Board broader power than 
merely to fix subsidy separately for a carrier’s domestic and international opera 


tions. The Board’s proposed authority to fix different rates for different ‘“opera- 
tional or geographical divisions’? would permit the Board, in the case of a domestic 
carrier with no foreign operations, to award subsidy to unprofitable divisions 


without regard to whether the carrier’s overall operations were sufficiently profit 
able to obviate the need for any subsidy 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendation 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
Wituiam P. Rocers, 
Deputy Attorney General, 


COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington 95, July 23, 195 4 
Hon. Joun W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Mr. CuHarrRMAN: Reference is made to your letter of May 11, 1954, 
requesting any comments the General Accounting Office may care to offer con- 
cerning 8. 3426, 83d Congress, 2d session, entitled ‘A bill to amend subsection 
106 (b) of the Civil Aeronautics Act of 1938, as amended.” 

This bill, if enacted, would make ineffective the decision of the Supreme Court 
of the United States, rendered on February 1, 1954, in the case of Civil Aeronautics 
Board v. Arthur E. Summerfield, Postmaster General and Delta Air Lines, Inc. v. 
Arthur E. Summerfield, Postmaster General, Nos. 222 and 223, respectively, as to 
all proceedings for the fixing of rates for the transportation of mail by aircraft 
pending before the Civil Aeronautics Board on or after January 1, 1954, without 
regard to the period with respect to which such rates relate. That decision held 
generally that the Civil Aeronautics Board was required to consider the need of 
an air carrier as a whole measured by the entirety of its operations in determining 
the need of an air carrier for subsidy aid under section 406 (b) of the Civil Aero- 
nautics Act of 1938, as amended (49 U.S. C. 486 (b)). 

The General Accounting Office presently is making a study of the operations of 
the Board, but is not in a position at this time to make any recommendation as 
to the merits of 8. 3426. However, in connection with the somewhat analogous 
situation of subsidies for the American merchant marine, your attention is invited 
to the following recommendation in the Comptroller General’s audit report to 
the Congress on the Federal Maritime Board and Marine Administration, Depart- 
ment of Commerce, for the fiseal years 1952 and 1953: 

“We recommend, in view of the upward trend of operating-differential subsidies, 
that consideration be given to imposing a ceiling beyond which Federal aid would 
be extended only upon a showing of financial need by the subsidized operator.’’ 

I might add that if this bill fails of enactment during the current session of the 
Congress, the General Accounting Office may be in a position during the next 
session to supply the committee with factual information resulting from the 
studies now in progress. 

Sincerely yours, 
FRANK H. WEITZEL, 
Acting Comptroller General of the United States. 


The Cuarrman. If there is nothing further, no further testimony, 
we will stand adjourned then. 
(Whereupon, at 11:13 a. m., the hearing was adjourned.) 





